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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
19  CFR  Part  353 

Antidumping  Duties 

agency:  International  Trade 
Administration,  Department  of 
Commerce. 

action:  Final  rule  and  requests  for 
comments. 

SUMMARY:  The  International  Trade 
Administration  is  publishing  final 
regulations  concerning  antidumping 
duties.  These  regulations  replace  the 
Customs  Service  regulations  relating  to 
antidumping  and  adopt  in  part, 
regulations  proposed  by  the  Customs 
Service  (44  FR  59742).  These  regulations 
effect  the  changes  made  by  the  Trade 
Agreements  Act  of  1979,  which  repealed 
and  superseded  the  Antidumping  Act  of 
1921,  and  by  Reorganization  Plan  No.  3 
of  1979.  The  regulations  now  contained 
in  19  CFR  Part  153  will  be  deleted  from 
19  CFR  by  the  Customs  Service  at  a  later 
time. 

DATES:  These  regulations  are  effective 
February  5, 1980.  Written  comments 
with  respect  to  proposed  Customs 
regulations,  (§§  153.7(b),  part  of 
153.10(e),  153.12(j),  153.16(b),  and  153.24) 
published  on  October  16, 1979  may  be 
submitted  until  March  15, 1980. 

ADDRESS:  Written  comments  (in 
triplicate)  with  respect  to  the  provisions 
mentioned  above  may  be  submitted  to 
the  Assistant  Secretary  for  Trade 
Administration,  Room  3826,  Department 
of  Commerce,  Washington,  D.C  20230. 
Written  comments  submitted  will  be 
available  for  public  inspection  during 
regular  business  hours  at  Room  3100, 
Department  of  Commerce,  Washington, 
D.C. 

FOR  FURTHER  INFORMATION  CONTACr.  C. 

Christopher  Parlin,  James  Lyons  or  Anne 
White  Foley,  Office  of  General  Counsel, 
Department  of  Commerce,  Washington, 
D.C.  20230:  (202)  377-1434. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Trade  Agreements  Act  of  1979 
was  enacted  into  law  on  July  26, 1979, 
and  Title  I  became  effective  January  1, 
1980,  The  Act  transfers  the  authority  to 
regulate  antidumping  duties  from  the 
Treasury  Department  and  the  U.S. 
Customs  Service  to  the  International 
Trade  Administration,  Department  of 
Commerce.  The  Customs  Service 
published  proposed  regulations  on 
antidumping  duties  in  the  Federal 
Register  on  October  16, 1979,  44  FR 


59742,  with  comments  due  on  November 
30, 1979.  The  Department  of  Commerce 
is  hereby  adopting  certain  sections  of 
the  proposed  regulations  published  at  44 
FR  59742  by  the  Customs  Service  and 
has  determined  for  good  cause,  pursuant 
to  section  553(d)(3)  of  Title  5  of  the 
United  States  Code  (5  U.S.C.  553(d)(3)), 
that  further  notice  and  public  procedure 
prior  to  the  effective  date  of  these  final 
regulations  are  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  These  regulations  are  necessary 
to  carry  out  the  antidumping  program, 
and  consequently  they  will  be  effective 
immediately  on  publication.  The 
Department,  however,  is  deferring 
publication  of  final  regulations  on  issues 
covered  by  certain  sections  of  the 
proposed  Customs  Regulations 
published  on  October  16, 1979.  As 
indicated,  additional  comments  with 
respect  to  those  previously  proposed 
provisions  may  be  submitted  until 
March  15, 1980. 

The  provisions  of  the  former  Customs 
Regulations  relating  to  antidumping 
duties  were  based  on  the  Antidumping 
Act,  1921,  as  amended  (19  U.S.C.  160  ef 
seg.).  Section  106(a)  of  the  Trade 
Agreements  Act  of  1979,  Pub.  L  96-39, 
repealed  the  Antidumping  Act,  1921,  as 
amended,  effective  January  1, 1980. 
Although  Title  I,  Subtitles  B,  C,  and  D 
(Antidumping  Duties)  of  the  Trade 
Agreements  Act  of  1979  in  large 
measure  retain  the  substantive  law  of 
the  1921  Act,  some  changes  and 
additions  to  the  regulations  are  required 
in  order  to  implement  the  modifications 
in  substantive  law  and  procedure 
effected  by  the  Trade  Agreements  Acts 
of  1979  and  Reorganization  Plan  No.  3  of 
1979  (44  FR  69273,  December  3, 1979), 
which  took  effect  January  2, 1980.  A 
number  of  other  regulations  incorporate 
existing  administrative  interpretations 
and  practices  which  had  not  heretofore 
been  set  forth  in  regulations  but  which 
are  intended  to  be  continued  under  the 
new  statute. 

The  principal  changes  in  the  new  law 
relate  to  shortened  time  limits  during  the 
investigative  phase  of  proceedings; 
detailed  provisions  concerning 
suspension  of  investigations;  the 
imposition  of  time  limits  on  the 
liquidation  of  entries  subject  to  the 
assessment  of  antidumping  duties; 
yearly  administrative  review  of 
outstanding  suspension  agreements  and 
Antidumping  Duty  Orders:  and  greater 
public  participation  in,  and  greater 
public  access  to  information  developed 
in  the  course  of,  antidumping 
proceedings.  These  changes  in  the  law 
require  that  conforming  amendments  be 
made  to  the  antidumping  regulations. 


Since  publication  by  the  U.S.  Customs 
Service  of  proposed  rules  on  October  16, 

1979,  Reorganization  Plan  No.  3  of  1979 
and  Executive  Order  12188  have 
effected  the  transfer  to  the  Secretary  of 
Commerce  of  all  functions  of  the 
Department  of  the  Treasury  pursuant  to 
title  VII  (including  section  771(1),  which 
defines  the  administering  authority)  of 
the  Tariff  Act  of  1930,  except  for  certain 
functions  reserved  to  the  Customs 
Service. 

In  anticipation  of  the  transfer  effected 
by  the  Plan,  the  Departments  of 
Commerce  and  the  Treasury  have  jointly 
reviewed  and  considered  all  comments 
received  on  the  proposed  regulations 
and  have  jointly  prepared  these  final 
regulations;  although  since  January  2, 

1980,  all  preparation  has  been  performed 
by  the  Commerce  Department.  The 
Trade  Agreements  Act  of  1979  requires 
the  Department  of  Commerce  to  issue 
regulations  necessary  or  appropriate  to 
carry  out  its  antidumping  duty 
responsibilities  by  January  1, 1981. 
However,  in  order  for  the  Department  of 
Commerce  to  conduct  its  antidumping 
duty  program,  it  is  necessary  for  some 
regulations  to  be  effective  as  soon  as 
possible  after  the  effective  date  of  Title  I 
of  the  Act,  January  1, 1980.  These 
regulations  follow.  The  Department 
anticipates  that  as  experience  is  gained 
in  administering  its  new  antidumping 
duty  program,  the  Department  will 
continue  to  evaluate  these  regulations, 
and,  when  appropriate,  will  propose 
amendments  to  them.  The  Department 
will  consider  written  comments  on  the 
regulations  published  below. 

The  Department  of  Commerce  is 
deferring  publication  of  final  regulations 
on  issues  covered  by  certain  sections  of 
the  proposed  regulations  of  the  Customs 
Service  published  in  the  Federal 
Register  on  October  16, 1979, 
specifically  §  153.7(b),  part  of 
§§  153.10(e),  153.12(j),  153.16(b),  and 
153.24.  Final  regulations  on  these  issues 
are  not  necessary  immediately  for  the 
conduct  of  the  antidumping  duty 
program.  Moreover,  these  issues  are 
complex,  and  the  Department  prefers  to 
gain  more  experience  with  them  prior  to 
publishing  final  regulations.  In  addition 
to  the  sections  enumerated  above, 
sections  153.15  and  153.19  of  the 
Customs  proposed  regulations  are  not 
being  made  final  in  the  form  they 
appeared  in  the  proposed  rulemaking. 
Several  significant  changes  from  current 
practice  were  included  in  these  sections 
as  proposed.  Additional  consideration 
of  the  suggested  changes  and  the 
comments  submitted  thereon  is 
necessary.  Accordingly,  the  substance  of 
the  former  Customs  Regulations  on 
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circumstances  of  sale  and  level  of  trade 
(19  CFR  153.10, 153.15)  has  been  retained 
in  the  interim,  and  they  are  published 
herein.  The  Department  invites 
additional  written  comments  on 
Customs  proposed  regulations 
§§  153.7(b),  153.10(e),  153.12{j),  153.15, 
153.16(b),  153.19  and  153.24.  Comments 
should  be  sent  to  the  address  listed 
above  and  must  be  received  by  March 
15, 1980. 

On  November  16, 1979,  the  President 
directed  Executive  Departments  and 
Agencies  to  ensure  that  federal 
regulations  will  not  place  unnecessary 
burdens  on  small  businesses  and 
organizations.  The  President’s 
memorandum  was  issued  after 
publication  of  the  proposed  regulations 
on  antidumping  duties  and  preceded  the 
close  of  the  comment  period  by  only  two 
weeks.  To  comply  with  the  President’s 
memorandum,  the  Departments  of 
Commerce  and  the  Treasury  have 
examined  the  written  comments  for 
those  relating  to  small  businesses  and 
have  attempted  to  incorporate  these 
comments  in  the  regulations  published 
below.  Moreover,  the  Departments  have 
introduced  some  flexibility  into  the 
regulations  in  order  to  minimize  the 
burden  on  small  businesses  and 
organizations.  A  section  was  added 
inviting  persons  intending  to  file 
petitions  to  seek  from  the  Department  of 
Commerce  information  on  the 
requirements  for  petitions  prior  to  filing. 

A  provision  was  added  to  waive,  when 
unduly  burdensome,  the  requirement 
that  parties  serve  written  comments  on 
all  other  parties.  In  at  least  one  case,  a 
comment  was  rejected  because  of  the 
burden  to  petitioners,  particularly  small 
businesses.  This  comment  suggested 
requiring  the  petitioner  to  give  notice  of 
its  filing  to  all  parties  named  in  the 
petition. 

However,  because  the  comment 
period  was  well  underway  at  the  time  of 
the  President’s  directive  to  minimize 
unnecessary  regulatory  burdens  on 
small  businesses,  the  Department  of 
Commerce  now  invites  written 
comments  speciHcally  on  the  effect  on 
small  businesses  and  organizations  of 
the  regulations  published  below  as  well 
as  the  sections  enumerated  above  upon 
which  final  action  is  being  deferred. 
Written  comments  should  be  sent  to  the 
address  listed  above  and  must  be 
received  by  March  15, 1980.  The 
Department  of  Commerce  will  analyze 
these  comments  and,  if  appropriate, 
publish  proposed  or  final  amendments 
reflecting  them. 

In  formulating  the  regulations 
published  below,  the  Departments  of 
Commerce  and  Treasury  have 


considered  all  written  comments 
received  as  well  as  the  testimony  which 
was  presented  at  the  November  5, 1979. 
conference  relating  to  the  proposed 
antidumping  duty  regulations.  Some 
comments  went  beyond  the  scope  of  this 
rulemaking  or  urged  changes 
inconsistent  with  the  Trade  Agreements 
Act  of  1979.  These  suggestions  have  not 
been  incorporated.  Some  comments 
addressed  matters  more  appropriately 
addressed  by  the  U.S.  International 
Trade  Commission;  these  were  referred 
to  the  Commission.  Some  comments 
urged  a  degree  of  specificity,  considered 
inappropriate  for  regulations  and  were 
rejected  for  this  reason. 

A  number  of  comments  stated  that  the 
deadlines  are  too  short  for  submissions 
by  parties,  for  example,  the  deadlines 
for  resubmitting  confidential  requests, 
for  alleging  critical  circumstances,  and 
for  presenting  written  views  prior  to  a 
final  determination.  While  sjmfipathetic 
to  these  views,  the  Department  has  not 
incorporated  the  suggested  changes, 
because  any  additional  time  granted  to 
parties  would  impair  the  ability  of  the 
Department  of  Commerce  to  meet  the 
deadlines  imposed  by  the  Act. 

A  section-by-scction  analysis  of  the 
comments  follows: 

1.  Section  353.0  Scope.  This  section 
delineates  the  scope  of  Part  353.  The 
provision,  which  appeared  in  the 
proposed  rulemaking,  remains 
unchanged.  This  section  also  provides 
that  determinations  by  the  Secretary 
under  the  Tariff  Act  of  1930  shall  not  be 
considered  major  federal  actions 
significantly  affecting  the  environment 
within  the  meaning  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  or  relevant  Executive  Orders. 

2.  Section  353.1  Relationship  of  Fair 
Value  to  Foreign  Market  Value.  No 
comments  were  received  with  respect  to 
this  section,  and  it  remains  unaltered. 

3.  Section  353.2  Definition  of  Foreign 
Market  Value.  This  provision  references 
the  manner  in  which  foreign  market 
value  shall  be  determined.  It  remains  as 
published  in  the  proposed  rulemaking. 

4.  Section  353.3  Foreign  Market  Value 
Based  on  Price  in  the  Country  of 
Exportation.  No  comments  were 
received  pertaining  to  this  provision, 
and  it  remains  unchanged. 

5.  Section  353.4  Foreign  Market  Value 
Where  Sales  in  the  Cauntry  of 
Exportation  Are  Inadequate.  The 
comments  received  suggested  that  the 
preference  for  third  country  sales  over 
constructed  value  should  be  more 
strongly  stated.  Further  guidance  was 
also  requested  with  respect  to  those 
situations  in  which  home  market  sales 
would  be  considered  inadequate  and 
constructed  value  would  be  determined 


to  be  the  most  appropriate  means  of 
calculdting  foreign  market  value.  The 
preference  for  use  of  third  country  sales 
set  forth  in  paragraph  (b)  of  the  section 
cannot  be  stated  more  strongly  without 
eliminating  the  discretion  which  the  Act 
confers  on  the  Secretary  and  which  the 
Secretary  will  require  in  those 
circumstances  where  the  use  of  third 
country  sales  is  inappropriate.  With 
regard  to  the  second  comment,  other 
sections  of  the  regulations,  specifically 
§  353.7  (cost  of  production)  and  §  353.8 
(state-controlled-economy  country), 
already  indicate  two  instances  where 
constructed  value  ordinarily  will  be 
used.  The  request  that  the  regulations 
.  more  clearly  stipulate  when  home 
market  sales  will  be  adequate  has  been 
adopted;  a  general  5  percent  rule, 
administratively  applied  for  some  time, 
has  now  been  incorporated  in  paragraph 
(a)  of  this  section. 

'6.  Section  353.5  Foreign  Market  Value 
Based  on  Sales  to  a  Third  Country. 
Comments  were  received  which 
questioned  whether  it  would  be  more 
appropriate  to  base  the  selection  of  a 
surrogate  third  country  first  on 
considerations  of  volume  rather  than 
similarity  of  merchandise.  The  “such  or 
similar”  definition  which  appears  in 
Section  771(16)  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Trade  Agreements 
Act  of  1979,  however,  requires  that 
similarity  be  the  paramount 
consideration  so  long  as  an  adequate 
volume  of  sales  exists.  Other  comments 
opined  that  the  provision  in  paragraph 
(d)  for  aggregation  of  coimtries  should 
be  used  in  only  exceptional 
circumstances.  It  is  likely  that  the 
aggregation  principle  will  be  used  only 
rarely.  However,  the  Department  wishes 
to  gain  experience  in  administering  the 
program  before  determining  whether  a 
limitation  to  “exceptional 
circumstances”  is  warranted.  One  other 
comment  recommended  substituting 
“U.S.  market”  for  “home  market”  in  the 
last  line  of  paragraph  (c).  This 
suggestion  was  adopted  to  ensure  no 
ambiguity  in  the  provision,  which  is 
intended  to  refer  to  the  U.S.  market. 

7.  Section  353.6  Foreign  Market  Value 
Determined  by  Constructed  Value.  One 
comment  recommended  that  in  the 
calculation  of  constructed  value,  use 
should  be  made  of  generally  accepted 
accounting  principles  as  defined  in 
§  153.12(j)  of  the  proposed  regulations. 
However,  the  publication  of  §  153.12(j) 
in  final  form  is  being  deferred  to  permit 
further  analysis  of  the  concepts 
embodied  therein.  Consequently,  it 
would  be  premature  to  consider  such 
principles  as  they  relate  to  the 
calculation  of  constructed  value.  The 


8184  Federal  Register  /  Vol.  45,  No.  26  /  Wednesday.  February  6,  1980  /  Rules  and  Regulations 


other  comments  received  pertain  to 
subsection  (b);  speciHcally.  the  meaning 
of  “any  element  of  value”  and  whether 
the  transaction  prices  would  be  required 
to  include  the  statutory  minimum  of  10% 
for  general  expenses  and  8%  for  proHt. 
The  elements  of  value  to  be  considered 
are  those  mentioned  in  §  353.6  (a)(l]  and 
(a](2],  and  a  cross-reference  to  them  has 
been  included.  The  inclusion  of  the 
statutorily  mandated  minimum  amounts 
for  general  expenses  and  profit  will  not 
be  required  in  determining  the  arms- 
length  nature  of  the  sale  between 
related  parties;  normal  considerations  of 
proHt  and  expenses  in  the  market  will 
be  adequate. 

8.  Section  353.7 Foreign  Market  Value 
Where  Sales  Are  Made  at  Less  than  the 
Cost  of  Production.  Comments 
submitted  with  respect  to  paragraph  (a) 
expressed  a  concern  that  the  reliance  to 
be  placed  on  "the  best  available 
information”  was  over-emphasized  and 
that  an  opportunity  would  not  be 
permitted  for  the  submission  of 
supplemental  data  necessary  to  rectify  a 
deficiency  in  the  information  supplied. 

As  the  proposed  regulations  provided, 
resort  to  the  “best  available 
information”  will  be  made  whenever  the 
information  .supplied  is  inadequate. 

What  will,  in  fact,  constitute  the  best 
available  information  will  depend 
largely  on  the  particular  circumstances: 
at  times  it  may  be  the  information 
supplied  by  the  respondents  subject  to 
the  investigation;  at  other  times,  the 
information  supplied  by  the  petitioner; 
and,  of  course,  it  may  also  constitute  a 
combination  of  those  and  other  sources. 
Any  party  will  be  permitted  to 
supplement  otherwise  deficient  data  as 
long  as  the  additional  submissions  are 
made  within  sufficient  time  to  permit 
analysis  and  verification  of  the 
additional  data. 

The  remaining  comments  relevant  to 
this  section  pertained  to  paragraph  (b) 
which  defined  “cost  of  production”.  A 
number  of  the  concepts  which  were 
formally  described  for  the  first  time  in 
proposed  regulations  were  criticized.  In 
light  of  the  need  for  additional  analysis 
of  those  comments,  the  publication  of 
paragraph  (b]  in  final  form  is  being 
deferred,  although  the  earlier  proposal 
should  be  considered  as  continuing  as  a 
proposal.  Any  additional  submissions 
with  respect  to  the  issues  developed 
therein  are  invited. 

9.  Section  353.8  Foreign' Market 
Value  of  Merchandise  from  State- 
Controlled-Economy  Countries.  The 
comments  focused  on  the 
appropriateness  of  the  comparability  of 
economy  standard.  This  concept  was 
incorporated  in  the  Customs  Regulations 


on  August  19, 1978  (43  FR  35265),  and 
many  of  the  same  issues  were 
considered  then.  Although  the  current 
regulations  are  republished  for  this  final 
rule-making,  continued  consideration  is 
being  given  to  the  possibility  of 
amending  the  regulation  to  reflect  the 
concerns  expressed  in  the  comments, 
particularly  those  relating  to  other 
methods  of  determining  economic  and 
commercial  comparability.  One  change 
has  been  made  in  paragraph  (a)  to 
codify  a  previously  unstated  preference 
for  comparisons  based  on  prices. 

10.  Section  353.9  Foreign  Market 
Value  Based  on  Sales  in  a  Third 
Country  by  a  Related  Company.  This 
provision  remains  unchanged.  Although 
a  few  comments  suggested  that  the 
section  be  expanded  to  provide 
additional  guidance  with  respect  to  its 
use,  the  absence  of  any  experience 
imder  the  provision  makes  such 
elaboration  inappropriate  at  this  time. 

11.  Section  353.10  Definition  of 
United  States  Price.  The  final  regulation 
remains  unchanged,  except  that 
subsection  (e)  is  being  deferred.  The 
deflnition  of  purchase  price  is  consistent 
with  present  practice  under  which  sales 
from  the  foreign  producer  to  middlemen 
and  any  sales  between  middlemen 
before  sale  to  the  Hrst  unrelated  U.S. 
purchaser  are  examined  to  determine 
whether  any  of  those  sales  are  made 
below  cost.  Several  comments 
expressed  concern  that  the  language  in 
the  preamble  which  accompanied  the 
proposed  regulations  indicated  “that  if 
the  manufacturer  or  producer  knew  or 
had  reason  to  know  that  the  goods  were 
for  sale  to  an  unrelated  U.S.  buyer  and 
the  terms  of  sale  were  fixed  or 
determinable  from  events,  beyond  the 
control  of  the  parties  as  of  the  date  of 
importation,  the  manufacturer's  or 
producer’s  sales  price  to  an  unrelated 
middleman  will  be  used  as  'purchase 
price.'  ”  The  comments  suggested  that 
purchase  price  would  not  always  be  the 
most  appropriate  United  States  price  to 
use  in  such  circumstances. 

The  comment  has  merit.  Accordingly, 
in  the  situation  described,  purchase 
price  may  not  always  be  the  most 
appropriate  United  States  price;  in 
certain  circumstances,  the  preferable 
comparison  will  be  to  exporter's  sales 
price. 

Other  comments  criticized  the  “80 
percent  rule”  contained  in  paragraph  (e) 
as  arbitrary  and  contrary  to  commercial 
considerations  governing  profits.  This 
provision  was  not  contained  in  the 
former  Customs  Regulations.  In  light  of 
the  signiHcant  change  which  would 
result  and  the  number  of  comments 
received,  it  was  determined  to  defer  this 
provision  to  permit  further  study.  The 


proposal  reflected,  in  part,  past  practice 
and  should  be  considered  as  continuing 
as  a  proposal. 

12.  Section  353.11  Definitions  of 
Antidumping  Duty  “Proceeding, " 
“Investigation, "  “Determination  ”  and 
“Order.  ”  This  provision  remains 
unchanged  except  for  technical 
amendments. 

13.  Section  353. 12  Other  Definitions. 
Several  comments  noted  the  omission  of 
United  States  importers  as  parties  to  the 
proceeding.  This  omission  was 
corrected;  all  interested  parties  as 
defined  by  the  Act  can  be  parties  to  the 
proceeding.  Several  comments 
suggested  that  there  be  a  deadline  for 
niing  requests  to  become  a  party  to  the 
proceeding,  provided  that  later 
intervention  would  be  allowed  for  good 
cause.  The  essence  of  these  comments 
was  adopted.  The  publication  of 
proposed  Customs  Regulation  §  153.12(j) 
in  final  form  is  being  deferred  to  permit 
further  analysis  of  the  concepts  relating 
to,  and  the  definiton  of,  the  phrase 
“generally  accepted  accounting 
principles.” 

14.  Section  353.13  Determination  of 
Foreign  Market  Value.  Several 
comments  objected  to  inclusion  of  the 
burden  of  proof  requirement.  It  was 
concluded  that  while  burden  of  proof 
was  not  the  appropriate  standard,  some 
standard  should  be  required  of  the 
person  claiming  entitlement  to  an 
adjustment.  Accordingly,  the  regulation 
has  been  revised  to  indicate  that  the 
party  claiming  an  adjustment  must 
establish  entitlement  thereto  to  the 
satisfaction  of  the  Secretary. 

15.  Section  353.14  Differences  in 
Quantities.  One  comment  questioned 
the  consideration  of  industry  practice  in 
determining  allowance  for  quantity 
discoimts.  This  provision  of  paragraph 
(a)  has  been  maintained,  because 
knowledge  of  the  industry-wide  practice 
assists  in  the  analysis  of  practices  by  a 
specific  Him. 

Two  comments  suggested  that 
adjustments  for  differences  in  prices 
arising  from  sales  of  different  quantities 
be  allowed  without  the  need  to  satisfy 
the  six-month  rule  or  cost  justification 
rule  of  paragraph  (b).  This  suggestion 
was  not  adopted.  The  paragraph  (b) 
criteria  are  necessary  and  appropriate  to  ' 
ensure  adequate  substantiation  and 
valuation  of  claims  for  such  an 
adjustment. 

One  comment  suggested  that  the  time 
period  in  paragraph  (b)(l]  should  be  the 
period  of  investigation  rather  than  six 
months  prior  to  ^e  date  the  issue  of 
dumping  was  raised.  This  suggestion 
was  adopted.  The  investigatory  period 
ordinarily  covers  the  period  from  five 
months  before  to  one  month  after  receipt 
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of  an  acceptable  petition  (see  §  353.38). 
Thus,  this  change  will  simplify  the 
conduct  of  investigations  without 
causing  a  radical  change  from  current 
practice. 

One  comment  suggested  that 
paragraph  [b](l]  be  changed  from 
requiring  that  quantity  discounts 
actually  be  granted  to  permitting  the 
discount  wherever  it  was  “actually 
offered."  This  comment  also  objected  to 
the  requirement  that  the  discount  be 
granted  with  respect  to  at  least  20 
percent  of  such  or  similar  merchandise. 
Neither  suggestion  was  adopted.  Both 
concepts  were  taken  without  change 
from  the  former  Customs  Regulations; 
they  are  necessary  and  appropriate  to 
ensure  adequate  substantiation  of 
entitlement  to  this  adjustment. 

Several  comments  objected  to  the 
inclusion  in  paragraph  (b)(2)  of 
discounts  based  on  savings  attributable 
to  delivery  (as  opposed  to  production)  of 
the  different  quantities  involved.  Several 
other  comments  urged  that  savings 
attributable  to  all  distribution  costs  and 
to  lower  overhead  costs  be  permitted.  It 
was  determined  that  only  savings 
attributable  to  production  of  different 
quantities  should  be  permitted.  Other 
sections  of  these  regulations,  such  as  fhe 
circumstances  of  sale  provision 
(§  353.15),  encompass  ati  allowance  for 
savings  attributable  to  different  delivery 
costs.  Expansion  of  the  differences  in 
quantity  provision  to  encompass 
overhead  costs  would  be  a  radical 
departure  from  current  practice.  Such  a 
departure  was  determined  to  be 
inappropriate  at  this  time. 

16.  Section  353.15  Differences  in 
Circumstances  of  Sale.  Several 
comments  objected  to  the  expansion  of 
the  adjustments  permitted  under  this 
section  of  the  proposed  regulations. 
Several  others  regarded  the  expansion 
as  too  limited.  Because  of  the  number 
and  range  of  comments,  the  proposed 
regulation  has  not  been  made  final.  The 
substance  of  the  provision  from  the 
former  Customs  Regulations  (19  CFR 
153.10)  has  been  republished;  possible 
revision  has  been  deferred,  although  the 
earlier  proposal  should  be  considered  as 
continuing  as  a  proposal.  (The 
regulation  as  published  herein  is 
intended  to  reflect  no  change  in  the 
substance  of  the  Customs  Regulations 
under  the  Antidumping  Act,  1921,  in 
effect  on  December  31, 1979.) 

17.  Section  353.18  Differences  in 
Physical  Characteristics.  Several 
comments  suggested  that  the  adjustment 
not  be  limited  to  differences  in  physical 
characteristics.  This  limitation  was  in 
the  former  Customs  Regulations.  It  was 
not  considered  appropriate  to  change  it 
at  this  time.  One  comment  suggested 


that  the  phrase  “cost  of  manufacture"  be 
changed  to  “cost  of  production"  to  be 
consistent  with  the  wording  used  in 
other  sections.  This  suggestion  was 
adopted.  One  comment  questioned  the 
sentence  dealing  with  merchandise  not 
lending  itself  to  comparison  for  purposes 
of  this  section.  This  sentence  is  intended 
to  make  clear  that  where  an  adjustment 
for  differences  in  physical 
characteristics  is  appropriate  but  the 
usual  methods  for  valuing  the  difference 
are  not,  the  Secretary  may  select  any 
other  method  reasonably  calculated  to 
reflect  the  Impact  of  any  difference  in 
physical  characteristics.  A  new  last 
sentence  has  been  added  to  indicate 
explicitly  that  differences  in  costs  of 
producing  merchandise  with  identical 
physical  characteristics  will  not  be 
considered  appropriate  adjustments. 

Numerous  comments  objected  to 
proposed  subsection  (b),  which  provided 
that  where  differences  in  physical 
characteristics  account  for  more  than  10 
percent  of  the  value  of  the  merchandise, 
an  appropriate  allocation  of  any  profit 
realized  on  the  sales  under 
consideration  also  would  be  made  to 
material  or  labor  used  or  services 
performed  in  creating  such  differences. 
This  provision  was  not  contained  in  the 
former  Customs  Regulations.  In  light  of 
the  radical  change  from  current  practice 
and  the  significant  number  of  comments 
received,  this  provision  will  be  deferred 
to  permit  further  study.  (The  earlier 
proposal  should  be  considered  as 
continuing  as  a  proposal.) 

18.  Sections  353.17  and  353.18 
Offering  Price  and  Fictitious  Sales.  No 
comments  were  submitted  regarding 
these  sections.  Accordingly,  they  remain 
as  in  the  proposed  rule-making. 

19.  Section  353. 19  Level  of  Trade. 
Several  comments  objected  to  the 
change  in  this  provision  from  that  in  the 
former  Customs  Regulations.  The 
proposed  regulation  has  not  been  made 
final.  Possible  revision  of  this  section 
has  been  deferred;  the  earlier  proposal 
should  be  considered  as  continuing  as  a 
proposal.  The  provision  from  the  former 
Customs  Regulations  (19  CFR  153.15) 
has  been  republished.  (The  regulation 
published  herein  is  intended  to  reflect 
no  change  in  the  substance  of  the 
Customs  Regulations  under  the 
Antidumping  Act,  1921,  in  effect  on 
December  31, 1979.) 

20.  Section  353.20  Sales  at  Varying 
Prices.  Several  comments  suggested  that 
paragraph  (a)  be  clariHed  to  make 
explicit  that  there  can  be  two  fair 
values — one  calculated  in  accordance 
with  §  353.14(b)(3)  or  353.19;  another  for 
remaining  sales.  While  two  fair  values 
possibly  could  exist  in  a  situation 
involving  a  level  of  trade  adjustment 


(§  353.19),  the  making  of  adjustments  for 
differences  in  quantities  (§  353.14(b))  or 
the  making  of  any  other  adjustments 
could  not  produce  more  than  one  fair 
value  for  such  or  similar  merchandise 
produced  by  the  same  person  and  sold 
at  or  about  the  same  time  as  the 
merchandise  in  question  sold  to  the  U.S. 
Accordingly,  reference  to  §  353.14(b)(3) 
has  been  deleted.  In  addition,  paragraph 
(a)  has  been  redrafted  for  purposes  of 
clarity. 

Some  comments  objected  to 
paragraphs  (b)  and  (c);  they  suggested 
that  weighted  averages  always  should 
be  used.  This  suggestion  was  not 
adopted.  When  the  vast  majority  of 
sales  are  at  one  price,  use  of  that 
dominant  price  clearly  is  appropriate. 
Likewise  appropriate  is  paragraph  (d), 
which  permits  selection  of  “any  other 
method  for  determining  fair  value"  when 
neither  paragraph  (a)  nor  (b)  is 
applicable.  Because  of  the  close 
relationship  between  “fair  value"  and 
“foreign  market  value."  it  was  deemed 
appropriate  to  substitute  “foreign 
market  value”  for  “fair  value"  in  this 
section  to  reflect  the  intent  that,  to  the 
maximum  extent  possible,  calculations 
will  be  performed  on  the  same  basis  for 
both  fair  value  and  foreign  market  value 
purposes. 

21.  Sections  353.21  and  353.22 
Shipments  from  Intermediate  Countries 
and  Transactions  Between  Related 
Persons.  No  comments  were  submitted 
regarding  these  sections.  They  remain  as 
published  in  the  proposed  rule-making. 

22.  Section  353.23  Disregarding 
Insignificant  Adjustments.  One 
comment  proposed  that  insignificant 
adjustments  be  disregarded  only  when 
to  do  so  would  not  materially  affect  the 
results  of  the  calculation.  This  concern 
is  already  reflected  in  the  last  sentence 
of  subsection  (a);  no  further  clarification 
is  necessary.  Another  comment  asserted 
that  the  authority  in  paragraph  (b)  to  use 
sampling  or  averaging  techniques  should 
be  explicitly  circumscribed.  This 
suggestion  was  not  adopted  because  the 
provision  as  drafted  is  within  the 
authority  bestowed  by  the  statute.  One 
comment  urged  that  a  new  paragraph  be 
added  indicating  that  dumping  margins 
of  1.5  percent  or  less  be  held  to  be  de 
minimis.  This  suggestion  was  not 
adopted.  While,  under  current  practice, 
margins  as  high  as  0.3  per6ent  have  been 
considered  de  minimis,  no  conclusions 
have  yet  been  reached  on  whether  a 
fixed  standard  for  de  minimis  margins 

in  antidumping  investigations  is 
appropriate  and,  if  so,  what  that  level 
should  be.  If  and  when  such  a 
determination  is  made,  appropriate 
changes  in  the  regulation  will  be 
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proposed.  In  any  event,  there  is  no  legal 
justification  for  treating  1.5  percent  per 
se  as  de  minimis. 

23.  Section  353.24  Fair  Value  Price 
Comparisons  in  Markets  Reflecting 
Parallel  Pricing.  Numerous  comments 
asserted  that  this  regulation,  which  does 
not  appear  in  the  former  Customs 
Regulations,  contained  excessively 
vague  terms  a.^d  reflected  a  marked 
departure  from  traditional  dumping 
methodology.  This  regulation  has  not 
been  made  final  at  this  time;  it  is  being 
deferred  to  permit  further  study.  The 
earlier  proposal  should  be  considered  as 
continuing  as  a  proposal. 

24.  Section  353.25  Information 
Generally  Available.  One  comment 
suggested  that  the  first  sentence  of 
subsection  (a)  be  amended  so  that  the 
reference  to  material  submitted  or 
collected  be  limited  to  "by  any 
interested  party."  Since  the  statutory 
provision  on  the  record  for  judicial 
review  deals  with  “all  information 
presented  to  or  obtained  by  the 
Secretary”  (section  516A(b)(2)(A)(i), 
Tariff  Act  of  1930,  as  amended  by 
section  1001(a).  Trade  Agreements  Act 
of  1979,  93  Stat.  302  (19  U.S.C.  1516a).  it 
was  not  considered  appropriate  to  make 
this  change.  Two  technical  changes  have 
been  made  in  paragraph  (a).  It  was 
determined  that  instead  of  merely  citing 
the  statutory  provision  on  contents  of 
the  record  for  review,  the  statutory 
criteria  should  be  spelled  out.  It  was 
also  determined  that  the  last  sentence  in 
paragraph  (a)  should  be  part  of 
paragraph  (b). 

25.  Section  353.26  Ex  Parte  Meetings. 
Several  comments  suggested  that  the 
record  of  ex  parte  meetings  should 
contain,  in  addition  to  the  identity  of  the 
persons  present,  the  date,  time  and 
place  of  the  meeting.  This  suggestion 
has  been  adopted.  It  was  also  suggested 
that  the  regulation  identify  the  party 
responsible  for  preparing  the 
memorandum  of  the  meeting.  This 
suggestion  also  has  been  adopted.  The  ' 
regulation  now  indicates  that  normally 
the  memorandum  for  the  record  will  be 
prepared  by  one  of  the  Government 
participants.  Of  course,  in  light  of 

§  353.46(a)  (“submission  of  information 
and  written  views”)  private  parties  who 
participate  in  such  meetings  may  submit 
their  own  summaries.  Another  comment 
objected  to  the  materiality  requirement 
in  the  first  sentence.  Section  777(a)(3)  of 
the  Tariff  Act  of  1930,  as  amended  (93 
Stat.  187, 19  U.S.C.  1677f(a)(3))  refers  to 
persons  providing  factual  information 
“in  connection  with  an  investigation.”  In 
light  of  the^tatutory  language  the 
regulation  has  been  changed  to  refer  to 
“factual  information  relating  to  a 


determination.”  (Section  355.16  of  the 
Countervailing  Duties  Regulations,  19 
CFR  355.16,  published  in  the  Federal 
Register  on  January  22, 1980  (45  FR  4932, 
4939),  also  will  be  amended  to  conform 
to  this  change). 

26.  Section  353.27  Confidentiality 
Maintained.  In  response  to  a  comment 
that  this  section  of  the  proposed 
regulations  was  more  appropriately 
situated  in  another  section,  the  material 
has  been  deleted  and  so  transferred. 
Several  comments  objected  to 
paragraph  (b)  of  the  proposed 
regulation.  They  pointed  out  that  unlike 
all  other  situations  involving 
information  submitted  under  a  request 
for  confidential  treatment,  this  section 
contained  no  provision  for  notifying  the 
submitter  of  the  intent  to  disclose  such 
information  and  providing  an 
opportunity  to  withdraw  it  rather  than 
have  it  disclosed.  The  revised  provision 
(in  §  353.28(e))  clearly  indicates  that 
notification  will  be  given  and  an 
opportunity  to  withi'aw  the  material 
provided  in  all  instances  where  a 
request  for  confidential  treatment  is  not 
granted.  The  transferred  material  has 
been  replaced  with  language  dealing 
with  the  maintenance  of  confidentiality 
of  information  designated  as 
confidential  by  the  i>erson  submitting  it. 

27.  Section  353.28  Requests  for 
Confidential  Treatment  of  Information. 
One  commenter  objected  to  the 
provision  of  a  10%  band  for 
approximated  presentation  of 
confidential  information,  stating  it  was 
not  large  enough  where  the  numbers 
involved  are  small.  While  such  a 
problem  may  exist  in  a  small  number  of 
cases,  it  has  been  determined  that,  on 
balance,  use  of  a  wider  band  would 
have  the  effect  much  more  often  of 
excessively  distorting  the 
nonconfidential  summary.  Accordingly, 
the  comment  has  not  been  adopted. 
Another  comment  stated  that  paragraph 
(a)(3)  could  result  in  less  information 
being  made  available  than  under  the 
former  Customs  Regulations  since  only  a 
brief  nonconfidential  summary  is 
required  to  accompany  an  agreement  to 
permit  disclosure  under  an 
administrative  protective  order.  Where 
such  an  order  is  granted,  parties  other 
than  those  whose  attorneys  or  other 
representatives  are  granted  access  will 
have  only  the  less  detailed  non¬ 
confidential  summary.  This  is  an 
inevitable  result  of  the  protective  order 
mechanism;  it  was  determined  to  be 
inappropriate  to  require  a  more  detail 
summary  in  such  cases.  However,  the 
comment  was  adopted  with  respect  to 
situations  where  the  request  for  an  order 
in  denied.  Accordingly,  the  regulation 


has  been  amended  to  indicate  that 
where  the  request  for  a  protective  order 
is  denied,  a  nonconfidential  summary 
conforming  to  the  requirements  of 
paragraph  (a)(1)  or  a  statement  under 
paragraph  (a)(2)  shall  be  required, 
except  where,  in  imusual  circumstances, 
a  less  detailed  summary  is  permitted. 

Two  comments  objected  to  the 
provision  in  paragraph  (b)  that 
nonconforming  requests  be  returned  to 
the  submitter,  they  expressed  the  view 
that  this  paragraph  should  contain  the 
same  provision  for  notification  to  the 
submitter  and  opportimity  to  correct  as 
is  contained  in  new  paragraph  (e).  This 
suggestion  has  not  been  adopted. 
Paragraph  (b)  is  concerned  with 
procedurally  deficient  requests  for 
confidential  treatment  (including 
inadequate  nonconfidential 
summarization),  while  new  paragraph 
(e)  deals  with  the  substantive  question 
of  the  effect  of  a  determination  that 
information  does  not  warrant 
confidential  treatment.  Thus,  the 
mechanics  for  each  situation  are 
appropriate — rejection  of  a 
nonconforming  request  under  paragraph 
(b)  and  notification  and  opportunity  to 
withdraw  under  (e).  Of  course,  a  request 
rejected  under  paragraph  (b)  may 
always  be  resubmitted,  as  long  as  the 
resubmission  is  timely.  Several 
comments  objected  to  this  provision  and 
requested  that  a  10-day  period  always 
be  permitted  for  resubmission.  This 
suggestion  has  not  been  adopted.  Under 
the  short  time  limits  of  the  new  Act  it 
would  be  exceedingly  burdensome 
automatically  to  permit  a  10-day 
resubmission  period.  Thus,  it  has  been 
determined  that  the  language  “(bjelated 
submissions  may  be  rejected”  should  be 
maintained;  of  course,  since  the  word 
“may”  is  used,  where  feasible  and 
appropriate,  extensions  for  resubmission 
will  be  within  the  discretion  of  the 
Secretary. 

Several  comments  stated  that 
paragraph  (c)  should  be  amended  to 
provide  that  unless  a  request  for 
confidential  treatment  is  denied  within 
10  days,  the  request  should  be  deemed 
accepted.  This  suggestion  has  not  been 
adopted.  The  rights  of  other  interested 
parties  to  review  information  not  truly 
warranting  confidential  treatment 
should  not  be  defeated  by  the  automatic 
grant  of  such  treatment  for  any  reason 
not  relevant  to  the  content  of  such 
information.  The  regulation  has  been 
amended,  however,  to  provide  that 
normally  a  determination  on  whether  to 
grant  a  request  for  confidential 
treatment  will  be  made  within  10 
working  days. 
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Paragraph  (d)  has  been  divided  into 
two  paragraphs  for  purposes  of  clarity, 
one  dealing  with  the  grant  of  a  request 
for  conHdential  treatment,  the  other 
dealing  with  the  denial  of  such  a 
request.  In  new  paragraph  (e),  which 
covers  the  situation  where  requests  are 
denied,  the  material  originally  in  ’ 
paragraph  (b)  of  §  353.27  of  the  proposed 
regulations  has  been  relocated. 

28.  Section  353.29  Standards  for 
Determining  Confidentiality  of 
Information.  One  comment  objected  to 
inclusion  of  “ordinarily”  in  paragraph 
(a).  The  comment  was  not  accepted, 
because  it  was  determined  that 
particular  circumstances  (e.g.,  public 
disclosure  of  the  same  information 
elsewhere)  might  make  it  inappropriate 
to  grant  confidential  treatment.  Several 
comments  asserted  that  information 
from  domestic  interested  parties 
regarding  the  operations  of  foreign 
interested  parties  should  not  be 
accorded  confidential  treatment.  This 
comment  has  been  accepted  in  part. 
Paragraph  (b)  is  being  amended  to 
provide  that  such  information  will  not 
be  accorded  confidential  treatment 
except  to  the  extent  that  it  might 
disclose  the  identity  of  confidential 
sources  used  by  the  domestic  interested 
parties.  This  revision  is  being  made 
because  it  is  recognized  that  knowledge 
of  allegations  by  domestic  interested 
parties  is  a  vital  element  in  the  attempt 
by  foreign  interested  parties  to  establish 
that  they  are  not  engaged  in  the 
complained  of  unfair  trade  practices. 

One  comment  stated  that  the  identity  of 
sources  should  never  be  publicly 
disclosed.  This  comment  was  not 
accepted.  Under  paragraph  (c)(6).  the 
identity  of  sources  can  be  protected 
where  requested  and  approved.  No 
change  from  this  standard  is  warranted. 

29.  Section  353.30  Limited  Disclosure 
of  Certain  Confidential  Information 
Under  an  Administrative  Protective 
Order.  Numerous  comments  suggested 
that  only  attorneys  should  be  eligible  for 
disclosure  under  an  administrative 
protective  order,  several  of  the 
comments  urged  further  limitation — to 
outside  counsel.  Neither  suggestion  has 
been  adopted.  In  the  Statement  of 
Administrative  Action  accompanying 
the  Trade  Agreements  Act  of  1979,  the 
Administration  stated  that  generally, 
disclosure  under  administrative 
protective  order  would  be  made  only  to 
attorneys.  (House  Doc.  No.  96-153,  Part 
II,  96th  Cong.,  1st  Sess.  437  (July  19, 

1979).)  Use  of  “generally”  precludes 
absolute  limitation  to  attorneys.  Of 
course,  business  confidential 
information  from  foreign  firms  4 
concerning  prices  of  actual  transactions. 


production  and  distribution  costs,  and 
names  of  particular  customers  and 
suppliers  is  vital  in  antidumping  duty 
proceedings.  Such  information  is 
considered  highly  confidential  and  will 
be  provided  only  if  those  submitting  it 
believe  that  it  is,  and  it  is  in  fact, 
exceedingly  unlikely  that  such 
information  will  be  disclosed  to  persons 
who  should  not  have  access  (primarily 
competitors).  Accordingly,  the 
Department  will  grant  administrative 
protective  orders  only  where  it  is 
convinced  that  the  requesting  person 
will  be  subject  to  effective  sanctions  in 
the  event  of  a  breach;  normally  this  will 
be  limited  to  attorneys  who  are  subject 
to  disbarment. 

Numerous  comments  also  suggested 
an  addition  to  the  regulations  indicating 
that  an  administrative  protective  order 
will  be  granted  only  up  a  showing  of 
good  cause.  This  suggestion  has  been 
adopted.  The  applicant  for  an  order 
must  demonstrate  good  cause  for 
release.  Further,  in  determining  whether 
to  grant  the  order,  the  need  of  the  party 
requesting  the  information  will  be 
weighted  against  the  need  of  the  party 
submitting  it  for  continued  confidential 
treatment.  This  balancing  test  is  taken 
from  language  in  the  Senate  Report 
dealing  with  judicial  protection  orders. 
(S,  Rep.  No.  96-249,  96th  Cong.,  1st  Sess. 
100  (1979),  It  was  considered 
appropriate  to  use  it  with  respect  to 
administrative  protective  orders  as  well. 

Several  comments  objected  to  the 
absence  of  provisions  for  notice  of  a 
request  for  an  order  and  opportunity  to 
comment  and  for  the  right  to  withdraw 
information  rather  than  have  it  so 
disclosed.  These  suggestions  were 
adopted  since  these  rights  are  available 
with  regard  to  information  that  the 
Department  does  not  believe  to  warrant 
confidential  treatment. 

Some  comments  expressed  the 
concern  that  paragraph  (b)(1)(D)  as 
drafted  could  permit  disclosure  under 
protective  order  to  employees  of 
domestic  competitors.  The  section  uses 
the  phrase  “*  *  *  persons  employed  by 
or  supervised  by  the  attorney  or 
representative  *  *  *.”  Clearly, 
employees  of  domestic  competitors 
other  than  counsel  should  never  have 
such  access.  The  regulation  has  been 
amended  to  so  indicate  explicity. 

30.  Section  353.31  Information 
Exempt  From  Disclosure.  One  comment 
suggested  that  information  received 
from  a  foreign  government  should  not  be 
“classified”  and  therefore  exempted 
from  disclosure  where  a  foreign 
government  is  merely  transmitting  data 
received  from  and  prepared  on  behalf  of 
private  sources.  This  suggestion  has  not 
been  adopted.  Under  the  terms  of 


Executive  Order  12065  the  Department 
is  not  permitted  to  disregard  a  foreign 
government's  submission  of  information 
in  confidence.  Further,  it  is  often 
difficult  to  determine  whether 
information  is,  in  fact,  merely  being 
transmitted  by  a  foreign  government  on 
behalf  of  private  sources  or  whether  it 
has  been  supplied,  in  part  at  least,  by 
the  foreign  government  itself.  In 
practice,  foreign  governments  will  be 
discouraged  from  claiming  confidential 
treatment  for  information  they  are 
merely  transmitting  on  behalf  of  private 
sources. 

31,  Section  353.35  Procedures  for 
Self-Initiation.  Two  comments  suggested 
that  lengthy  consultations  with  a 
signatory  to  the  Agreement  on 
antidumping  prior  to  initating  an 
investigation  under  this  section  might 
unduly  delay  initiation.  To  make  clear 
that  this  is  not  contemplated,  this 
regulation  has  been  changed  to  require 
that  a  signatory  be  given  an  opportunity 
for  consultation  prior  to  self-initiation. 

32.  Section  353.36  Procedures  for 
Initiation  by  Petition.  Some  comments 
urged  reduction  in  the  information 
required  to  be  in  a  petition.  This 
comment  was  not  followed,  because 
information  is  required  only  to  the 
extent  it  is  reasonably  available  to  the 
petitioner.  To  assist  petitioners,  a 
provision  was  added  inviting  petitioners 
to  obtain  additional  information 
concerning  requirements  for  petitions  by 
contacting  the  Office  of  the  Assistant 
Secretary  for  Trade  Administration. 

This  provision  also  responds  to  a 
comment  which  suggested  that  persons 
intending  to  file  petitions  be  allowed  to 
submit  their  petitions  for  “screening” 
prior  to  filing. 

One  comment  suggested  that  a 
petitioner  be  required  to  supply 
documentation  on  which  it  relies  in 
making  its  petition  if  reasonably 
available.  This  comment  was  adopted. 

One  comment  suggested  that 
petitioners  be  required  to  state  the 
position  of  other  industry  members  on 
the  petition.  This  comment  was  rejected 
on  the  ground  that  each  industry 
member  best  knows  its  own  position 
and  should  be  the  source  of  that 
information. 

One  comment  suggested  that 
paragraph  (a)(9)  implied  that  the 
Secretary  might  deviate  from  the 
standard  of  section  773(b)  of  the  Act.  To 
make  clear  that  no  deviation  fi'om  the 
Act  is  intended,  paragraph  (a)(9)  was 
revised  to  conform  to  the  statutory 
language. 

Some  comments  suggested  that  the 
petitioner  be  required  to  provide  notice 
of  its  filing  to  parties  named  in  the 
petition  or,  alternatively,  that  the 
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Secretary  publish  notice  of  receipt  of  a 
petition.  The  service  requirement  was 
rejected  as  imduly  burdensome  to 
petitioners,  particularly  small 
businesses.  The  suggestion  that  the 
Department  publish  notice  of  its  receipt 
of  a  petition  was  rejected  as 
impracticable  within  the  20  days 
allowed  the  Act  for  the  sufficiency 
determination. 

One  comment  suggested  that  the 
regulation  make  clear  that  only  the  non- 
confidential  copy  of  the  petition  will  be 
provided  to  the  representative  of  the 
foreign  country.  This  change  was  made. 

One  comment  suggested  that  an 
opportunity  should  be  provided  for 
submission  of  comments  on  the 
sufficiency  of  a  petition  prior  to  a 
determination  whether  to  commence  an 
investigation.  Solicitation  of  comments 
prior  to  initiation  was  rejected  as 
impracticable  within  the  20  days 
allowed  by  the  Act  for  the  sufficiency 
determination. 

33.  Section  353.37  Determination  of 
Sufficiency  of  Petition.  One  comment 
urged  that  amendment  of  the  product 
description,  as  appropriate,  be  allowed 
based  on  materials  and  information 
received  during  the  investigation.  No 
change  was  made  to  this  section  since 
such  an  amendment  is  not  precluded  by 
the  language  of  the  regulation. 

One  comment  suggested  that  the 
regulation  make  clear  that  the  petition  is 
deemed  to  be  filed  at  the  time  it  is 
received  by  the  Secretary.  This  comment 
was  adopted. 

34.  Section  353.38  Full-scale 
Investigation.  Paragraph  (b)  was  added 
so  that  exporters  representing  a 
sufficient  dollar  volume  of  exports  for  a 
suspension  agreement  may  request 
inclusion  in  the  investigation. 

35.  Section  353.39  Preliminary 
Determinations.  Several  amendments 
have  been  made  in  this  section  to  reflect 
comments  received  in  response  to  the 
proposed  rule-makingf  Paragraph  (b)  has 
been  changed  to  require  that  a 
petitioner,  when  requesting  an  extention 
of  the  period  prior  to  a  preliminary 
determination,  set  forth  the  reasons  for 
the  request.  Without  such  information 
the  Department  would  be  unable  to  rule 
on  the  requests  satisfactorily.  Several 
comments  indicated  displeasure  with 
paragraph  (dj  which  limited  disclosure 
to  domestic  interested  parties 
preliminary  to  a  waiver  of  verification. 
Neither  the  Senate  or  House  Reports  nor 
the  Statement  of  Administrative  Action 
are  explicit  on  whether  disclosure  was 
intended  to  be  to  all  interested  parties. 

In  the  interest  of  fairness,  the  regulation 
has  been  amended  to  provide  for 
disclosure  to  all  parties.  Paragraph  (e) 
has  been  revised  to  indicate  that  the 


posting  of  a  bond  or  other  security 
should  ordinarily  be  considered 
adequate  to  protect  the  revenue. 
Whether  special  bonds  ultimately  will 
be  required  for  merchandise  subject  to  a 
suspension  of  liquidation  in  an 
antidumping  duty  investigation  is  a 
question  which  must  await  further 
review  at  the  administrative  level. 

36.  Section  353.40  Critical 
Circumstance  Determinations.  No 
comments  were  received  with  respect  to 
this  section,  and  it  remains  unchanged. 

37.  Section  353.41  Termination  of 

Investigation.  One  comment  suggested 
that  this  regulation  should  provide  for 
termination  of  an  investigation  upon  a 
negative  preliminary  determination  on 
injury  by  the  International  Trade 
Commission.  This  comment  was 
adopted.  „ 

One  comment  suggested  that  the 
regulations  provide  that  prior  to 
termination  the  petitioner  be  required  to 
describe  any  agreements  made  and  to 
certify  that  it  is  not  aware  of  any  others. 
This  suggestion  was  not  incorporated  in 
the  regulation.  The  Secretary  has 
implicit  authority  to  seek  this 
information  from  the  parties  as  part  of 
his  consideration  of  whether  the  public 
interest  is  served  by  termination. 

38.  Section  353.42  Suspension  of 
Investigation.  Certain  aspects  of  this 
section  have  been  further  clarified. 
Paragraph  (g)  has  been  amended  to 
indicate  the  principal  criterion  which 
will  govern  in  selecting  the  most 
representative  period  for  purposes  of 
establishing  a  ceiling  on  the  level  of 
imports  during  the  interim  period 
preceding  the  date  on  which  the  sales  at 
less  than  fair  value  are  to  be  eliminated 
or  exports  discontinued.  A  number  of 
comments  recommended  that  the 
representative  period  not  include  any 
time  during  which  sales  at  less  than  fair 
value  had  been  made  with  respect  to  th? 
subject  merchandise.  This 
recommendation  was  not  adopted, 
because  where  sales  at  less  than  fair 
value  have  existed  for  a  substantial 
period,  the  adoption  of  the 
recommendation  could  compel  the 
Secretary  to  utilize  a  time  period  which 
is  truly  unrepresentative.  Moreover,  the 
regulations  preserve  sufficient  flexibility 
so  that  the  Secretary  can  use  a  period 
other  than  the  six-month  period 
ordinarily  to  be  used  where 
circumstances  so  require. 

Several  other  comments  questioned 
whether  any  authority  exists  to  exclude 
from  entry  merchandise  imported  in 
excess  of  the  ceiling  established 
pursuant  to  paragraph  (g).  The  exclusion 
language  was  inadvertently  included  in 
the  proposed  rule-making  and  has  now 
been  deleted.  Where  the  volume  of 


entered  merchandise  is  in  excess  of  that 
imported  during  the  designated 
representative  period,  the  suspension 
agreement  may  be  deemed  violated. 

Other  comments  suggested  that  such 
terms  as  “extraordinary  circumstances” 
and  “public  beneHt”  be  defined  in  the 
regulations.  The  defnition  of  these 
terms,  which  are  newly  added  by  the 
Trade  Agreements  Act  of  1979,  will  be 
deferred  until  the  Department  gains 
sufficient  experience  in  their 
application. 

Paragraph  (h)  relating  to  a  petitioner’s 
role  in  the  suspension  procedures  has 
been  amended  to  reflect  explicitly  the 
legislative  intent  that  the  petitioner  be 
given  a  meaningful  role  during  the 
period  prior  to  acceptance  of  the 
agreement. 

39.  Section  353.43  Violations  of 
Agreements.  This  section  pertaining  to 
the  violation  of  agreements  which  form 
the  basis  for  the  suspension  of  an 
investigation  remains  unchanged  except 
for  a  clarifying  amendment  in  paragraph 
(b).  The  language  of  that  paragraph  has 
been  modified  so  as  to  make  it  clear  that 
notice  of  a  possible  breach  will  be  given 
to  parties  only  where  that  breach  is 
inadvertent  and  other  than  one  which  is 
considered  to  be  intentional  as  defined 
in  paragraph  (c)  of  the  section. 

40.  Section  353.44  Final 
Determination.  A  number  of  comments 
stated  that  the  deadline  is  too  short  for 
presenting  written  views  prior  to  a  Hnal 
determination.  While  sympathetic  to 
these  views,  the  Department  of 
Commerce  has  not  been  able  to 
incorporate  the  suggested  changes 
because  any  additional  time  granted  to 
the  parties  would  impair  the  ability  of 
the  Department  to  meet  the  deadlines 
imposed  by  the  Tariff  Act  of  1930,  as 
amended.  However,  a  provision  was 
added  allowing  for  an  extension  of  time 
for  good  cause. 

41.  Section  353.45  Exclusion  of 
Particular  Firms.  Conflicting  comments 
were  received  pertaining  to  this  section: 
some  recommend  that  exclusion  be 
automatic:  others  that  it  be 
discretionary.  Practical  administrative 
considerations  dictate  that  a  firm  which, 
although  potentially  subject  to  an  Order, 
has  not  itself  been  investigated,  should 
bear  the  burden  of  making  application 
for  exclusion  and  supplying  the 
necessary  information.  Those  firms 
which  are  investigated  will 
automatically  be  excluded  if  exclusion 
is  appropriate.  Where  firms  are 
excluded,  however,  the  regulations 
provide  for  publication  of  the  names  of 
the  firms  so  excluded. 

42.  Section  353.46  Submission  of 
Information  and  Written  Views.  A 
comment  suggested  that  the  requirement 
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that  each  party  serve  its  written 
comments  on  the  other  parties  be 
deleted  because  of  the  burden  imposed 
on  small  businesses.  In  response  to  this 
comment,  a  provision  was  added 
allowing  the  Secretary  to  waive  the 
requirement  when  unduly  burdensome. 

43.  Section  353.47  Hearings.  One 
comment  suggested  that  notice  of  the 
hearing  be  given  in  the  notice  of  the 
preliminary  determination.  This 
comment  was  rejected  because,  at  the 
time  of  the  preliminary  determination, 
the  hearing  will  not  necessarily  have 
been  scheduled. 

44.  Section  353.48  Antidumping  Duty 
Order.  This  section  has  been  amended 
to  specify  that  where  an  investigation  is 
continued  pursuant  to  section  734(g)  of 
the  Tariff  Act  of  1930,  as  amended,  and 
where  the  final  determinations  by  the 
Department  and  the  Commission  are 
affirmative,  the  Department  shall  not 
issue  an  Antidiunping  Duty  Order  so 
long  as  the  suspension  agreement 
remains  in  force  and  continues  to  meet 
the  statutory  requirements,  and  the 
parties  to  the  suspension  agreement 
carry  out  their  obligations  thereimder. 

45.  Section  353.49  Security  in  Lieu  of 
Estimated  Duty  Pending  Early  ' 
Determination  of  Duty.  Some  comments 
objected  to  the  requirement  that 
information  be  submitted  within  seven 
days  of  publication  of  the  Order.  While 
it  is  recognized  that  this  deadline  is 
short,  any  longer  period  is 
administratively  infeasible.  Further, 

.  affected  foreign  brms  can  gather  and 
process  the  requisite  data  prior  to 
issuance  of  the  Order,  thus  alleviating 
much  of  the  time  pressure.  One 
comment  asserted  that  paragraph  (a)(2) 
was  unclear.  It  has  been  redrafted  to 
eliminate  any  lack  of  clarity. 

46.  Section  353.50  Differences  in 
Determined  and  Estimated  Dumping 
Duties.  This  section  provides  for 
adjustments  to  be  made  where  the 
estimated  antidumping  duty  deposited 
differs  from  that  finally  determined  to 
be  due.  No  written  comments  were 
received  on  this  section,  and  it  remains 
unchanged  from  the  proposed 
regulations. 

47.  Section  353.51  Verification  of 
Information:  Use  of  Best  Information 
Available.  The  section  has  been 
amended  to  reflect  several  comments 
which  suggested  that  a  party  be  notified 
of,  and  afforded  an  opportunity  to 
correct,  a  defect  in  its  submission.  The 
resubmission  of  information  to  permit 
the  correction  of  a  deficiency  will  be 
allowed  so  long  as  the  resubmission  is 
made  within  a  period  which  permits 
adequate  analysis  and  veriHcation  of 
the  information  so  submitted.  A 
substantial  extension  of  the  original 


time  period  in  most  instances  would 
preclude  the  Secretary  from  fulfilling  his 
responsibilities  under  the  Tariff  Act  of 
1930,  as  amended,  in  the  statutorily 
mandated  time  limits  and,  consequently, 
will  not  be  allowed. 

Several  other  comments  criticized  the 
requirement  for  English  translations  set 
forth  in  paragraph  (d).  This  paragraph 
remains  unchanged,  because  the 
regulations  already  provide  for  a  waiver 
of  the  requirement  where  necessary.  The 
Department  will  not  initially  possess  an 
extensive  foreign  language  capability 
and,  consequently,  it  will  not  be  able  to 
use  untranslated  submissions  in  most 
circumstances. 

48.  Section  353.52  Interest  on  Certain 
Overpayments  and  Underpayments. 

This  section  sets  forth  the  rate  of 
interest  to  be  paid  on  certain 
overpayments  and  underpayments.  No 
written  comments  were  received  on  this 
section,  and  it  remains  unchanged  from 
the  proposed  regulation. 

49.  Section  353.53  Administrative 
Review  of  Determinations.  Paragraph 
(a)  has  been  redrafted  to  provide  more 
clearly  for  an  annual  review  of 
antidumping  duty  Findings  and  Orders 
and  suspended  investigations. 

Paragraph  (c)  has  been  amended  to 
reflect  the  view  expressed  in  some 
comments  that  the  time  limits  set  forth 
in  paragraph  (c)  were  excessively  short. 
The  day  on  which  a  response  must  be 
received  has  been  extended  so  as  to 
continue  the  present  practice  of 
permitting  thirty  days  in  which  to  reply. 
Because  the  questionnaire  relates  to  an 
annual  review  of  which  the  respondent 
is  aware,  the  thirty-day  period  should  be 
adequate  in  all  situations. 

A  new  paragraph  (e)  has  been  added 
to  indicate  the  procedures  to  be 
applicable  with  respect  to  the  review  of 
discontinuances  which  resulted  in  the 
conclusion  of  an  investigation  prior  to 
January  1, 1980. 

50.  Section  353.54  Revocation  of 
Antidumping  Duty  Finding  or  Order  and 
Termination  of  Suspension.  This 
provision  has  been  changed 
substantially  so  as  to  incorporate  a 
number  of  procedures  and  principles 
which  have  become  a  matter  of  practice 
in  the  antidumping  area. 

Some  of  the  changes  in  the  section  are 
designed  to  reflect  concerns  expressed 
in  the  comments  received. 
Representatives  of  foreign  and  importing 
interests  thought  that  the  3-year  period 
required  before  revocation  or 
termination  was  too  long.  They  also 
stated  a  preference  that  the  Secretary 
have  no  discretion  in  determining 
whether  to  grant  a  revocation  or 
termination  in  those  instances  where 
either  there  were  no  sales  at  less  than 


fair  value  of  the  imported  merchandise 
or  exports  had  ceased  for  the  requisite 
period.  Contrasting  views  were 
presented  by  members  of  domestic 
industry  who  pointed  to  the  possibility 
that  renewed  sales  at  less  than  fair 
value  or  exports  immediately  dfter  the 
issuance  of  a  revocation  or  termination 
could  result  in  a  flagrant  violation  of  the 
purpose  of  the  revocation  or  termination 
and  undermine  the  administration  of  the 
law. 

The  section  as  now  published 
addresses  these  concerns  and  adopts 
procedures  which  should  more 
effectively  implement  the  intent  of  the 
Trade  Agreements  Act  of  1979.  This 
section  provides  for  a  revocation  or 
termination  both  upon  application  by  an 
interested  party  and  on  the  Secretary’s 
own  initiative.  Where  the  revocation  or 
termination  is  issued  on  the  basis  of  an 
application  made  by  an  interested  party, 
a  minimum  of  two  years  must  have 
elapsed  in  which  the  imported 
merchandise  had  not  been  sold  at  less 
than  fair  value.  The  two-year  period  will 
run  from  either  the  date  of  the  issuance 
of  the  Antidumping  Duty  Finding  or 
Order  or  the  date  of  the  preliminary 
determination  (in  the  case  of  a 
termination  only  the  latter  is  relevant), 
depending  upon  whether  the  party 
seeking  revocation  or  termination  can 
demonstrate  that  the  imported 
merchandise  has  not  been  sold  at  less 
than  fair  value  during  the  period  of  an 
immediately  preceding  the  antidumping 
duty  investigation.  Pursuant  to 
paragraph  (d),  a  revocation  or 
termination  will  not  be  issued  unless  the 
party  making  application  agrees  in 
writing  to  an  immediate  suspension  of 
liquidation  and  reinstatement  of  the 
Finding  or  Order  or  continuation  of  the 
investigation,  as  appropriate,  if 
circumstances  develop  which  indicate 
that  the  merchandise  thereafter 
imported  is  sold  at  less  than  fair  value. 

Where  three  years  have  elapsed  and 
the  Secretary  has  determined  that  there 
is  no  likelihood  of  a  resumption  of 
imports  of  the  merchandise  subject  to 
the  Finding  or  Order  or  suspension  or 
the  sales  at  less  than  fair  value  have 
been  eliminated,  paragraph  (b) 
authorizes  the  Secretary  to  issue  a 
revocation  or  termination  on  his  own 
initiative. 

The  remaining  provisions  of 
paragraphs  (d)  and  (e)  establish  the 
procedures  which  have  been  adopted  for 
revocation  of  Findings  and  Orders  and 
termination  of  suspended  investigations. 
A  tentative  notice  will  be  issued,  and  an 
opportunity  for  presentation  of  views 
will  be  afforded.  Where  the  Secretary’s 
final  decision  is  to  grant  a  revocation  or 
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termination,  a  notice  to  that  effect  will 
be  issued. 

51.  Section  353.55  Action  by  the 
District  Director,  Suspension  of 
Liquidation.  This  section  of  the 
proposed  regulations  has  been  deleted. 
The  substance  of  the  provision  is  more 
appropriate  for  inclusion  in  regulations 
issued  under  the  authority  of  the 
Customs  Service. 

52.  Section  353.55  Reimbursement  of 
Dumping  Duties.  Several  comments 
objected  to  this  provision.  Some 
asserted  it  was  without  statutory  basis; 
other  said  it  was  unfair  to  importers. 

The  provision  is  taken  from  the  former 
Customs  Regulations.  The  only  changes 
are  the  addition  of  the  last  sentence  of 
paragraph  (a)  (which  sets  down  the 
current  practice  of  deducting  any  such 
reimbursement  only  once)  and  of 
paragraph  (c),  the  presumption  of 
reimbursement  when  the  required 
certificate  is  not  filed.  This  provision 
has  attracted  comment  since  its 
inception.  The  current  comments  raise 
policy  issues  which  warrant  further 
attention.  However,  since  the  regulation 
was  in  the  Customs  Regulations,  it  will 
be  implemented  at  this  time  as  drafted 
in  the  proposed  rulemaking. 

53.  Section  353.56  Conversion  of 
Currencies.  This  provision  adopts  in  its 
entirety  the  regulation  which  was 
her6tofore  in  effect.  Some  comments 
criticized  the  impact  which  the  current 
method  of  currency  conversion  may 
have  on  the  determination  of  whether 
sales  at  less  than  fair  value  exist. 
Although  consideration  of  these 
comments  is  continuing,  effective 
administration  of  the  law  requires  that 
the  preexisting  practice  continue  until  a 
determination  can  be  made  as  to 
whether  a  change  in  the  practice  is 
appropriate. 

54.  Section  353.57  Entered  Value  Not 
Controlling.  No  comments  were 
received  on  this  section  and  it  remains 
as  drafted  in  the  proposed  rulemaking. 

Drafting  Information 

The  principal  authors  of  this 
document  were  C.  Christopher  Parlin, 
James  Lyons  and  Jan  White  Foley, 

Office  of  the  General  Counsel, 
Department  of  Commerce.  However, 
other  personnel  in  the  Department  of 
Commerce,  Department  of  the  Treasury 
and  the  U.S.  Customs  Service  assisted  in 
its  development. 

Regulatory  Analysis 

The  Department  of  the  Treasury 
concluded  that  a  regulatory  analysis  is 
not  necessary  for  the  regulations 
published  below  because  the  economic 
consequences  involved  flow  directly 


from  the  Act.  The  Department  of 
Commerce  concurs  in  this  conclusion. 

Final  Regulations 

Accordingly,  Title  19  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

Dated:  January  28, 1980. 

Stanley  J.  Marcuss, 

Deputy  Assistant  Secretary  for  Trade 
Regulation. 

1.  A  new  Part  353,  Antidumping 
Duties,  is  added  as  set  out  below: 

PART  353— ANTIDUMPING  DUTIES 

Sec. 

353.0  Scope. 

Subpart  A — Definitions 

353.1  Relationship  of  fair  value  to  foreign 
market  value. 

353.2  Definition  of  foreign  market  value. 

353.3  Foreign  market  value  based  on  price 
in  the  country  of  exportation. 

353.4  Foreign  market  value  where  sales  in 
the  country  of  exportation  are 
inadequate. 

353.5  Foreign  market  value  based  on  sales 
to  a  third  countrj'. 

353.0  Foreign  market  value  determined  by 
constructed  value. 

353.7  Foreign  market  value  where  sales  are 
made  at  less  than  the  cost  of  production. 

353.8  Foreign  market  value  of  merchandise 
from  state-controlled-economy  countries. 

353.9  Foreign  market  value  based  on  sales 
in  a  third  country  by  a  related  company. 

353.10  Definition  of  United  States  price. 

353.11  Definitions  of  antidumping  duty 
“proceeding,"  “investigation,” 
"determination”  and  “order”. 

353.12  Other  definitions.. 

353.13  Determination  of  foreign  market 
value. 

353.14  Differences  in  quantities. 

353.15  Differences  in  circumstances  of  sale. 

353.16  Differences  in  physical 
characteristics. 

353.17  Offering  price. 

353.18  Fictitious  sales. 

353.19  Level  of  trade. 

353.20  Sales  at  varying  prices. 

353.21  Shipments  from  intermediate 
coim  tries. 

353.22  Transactions  between  related 
persons. 

353.23  Disregarding  insignificant 
adjustments;  use  of  averaging  and 
sampling  techniques. 

353.24  [Reserved] 

Subpart  B — Access  to  Information 

353.25  Information  generally  available. 

353.26  Ex  parte  meetings. 

353.27  Confidentiality  maintained. 

353.28  Requests  for  confidential  treatment 
of  information. 

353.29  Standards  for  determining 
confidentiality  of  information. 

353.30  Limited  disclosure  of  certain 
confidential  information  under  an 
administrative  protective  order. 

353.31  Information  exempt  from  disclosure. 


Subpart  C— Antidumping  Procedures  and 
Determinations 

Sec. 

353.35  Procedures  for  self-initiation. 

353.36  Procedures  for  initiation  by  petition. 

353.37  Determination  of  sufficiency  of 
petition. 

353.38  Full-scale  investigation. 

353.39  Preliminary  determinations. 

353.40  Critical  circumstances 
determinations. 

353.41  Termination  of  investigation. 

353.42  Suspension  of  investigation. 

353.43  Violations  of  agreements. 

353.44  Final  determinations. 

353.45  Exclusion  of  particular  firms. 

353.46  Submission  of  information  and 
written  views. 

353.47  Hearings. 

353.48  Antidumping  duty  order. 

353.49  Security  in  lieu  of  estimated  duty 
pending  early  determination  of  duty. 

353.50  Differences  in  determined  and 
estimated  antidumping  duties. 

353.51  Verification  of  information;  use  of 
best  information  available. 

353.52  Interest  on  certain  overpayments  and 
underpayments. 

353.53  Administrative  review  of 
determinations. 

353.54  Revocation  of  antidumping  duty 
orders  and  termination  of  suspended 
investigations. 

353.55  Reimbursement  of  antidumping 
duties. 

353.56  Conversion  of  currencies. 

353.57  Entered  value  not  controlling. 

Annex  I — Antidumping  duty  findings  or 

orders  currently  in  effect. 

Authority:  The  authority  for  the  final 
regulations  published  below  is  5  U.S.C.  301 
and  the  Trade  Agreements  Act  of  1979,  dated 
July  26, 1979,  Pub.  L.  96-^9,  section  3(b),  93 
Stat.  148. 

§  353.0  Scope. 

This  part  sets  forth  procedures  and 
rules  applicable  to  proceedings  under 
Title  VII  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1673  et  seq.) 
(hereinafter  referred  to  as  “the  Act”), 
relating  to  the  imposition  of  antidumping 
duties.  Determinations  by  the  Secretary 
under  the  Act  shall  not  be  considered 
major  federal  actions  significantly 
affecting  the  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969,  as  amended  (42 
U.S.C.  4321  et  seq.)  and  Executive  Order 
11514,  March  5, 1970,  as  amended  by 
Executive  Order  11991,  May  24, 1977; 
and  Executive  Order  12114,  January  9, 
1979. 

Subpart  A— Definitions 

§353.1  Relationship  of  fair  value  to 
foreign  market  value. 

Fair  value,  used  during  the 
investigative  phase  of  a  proceeding,  is 
intended  to  be  an  estimate  of  foreign 
market  value.  Except  where  specifically 
noted,  all  references  in  this  subpart  to 
“foreign  market  value”  should  be 


Federal  Register  /  Vol.  45,  No.  26  /  Wednesday,  February  6,  1980  /  Rules  and  Regulations  8191 


considered  to  apply  to  "fair  value”  as 
well;  on  the  other  hand,  specific 
references  to  "fair  value”  in  this  subpart 
should  not  be  considered  to  refer  to 
"foreign  market  value." 

§  353.2  Definition  of  foreign  market  value. 

For  purposes  of  the  Act,  the  foreign 
market  value  of  imported  merchandise 
shall  be  determined  in  accordance  with 
§  §  353.3  through  353.9  of  this  part. 

§  353.3  Foreign  market  value  based  on 
price  in  the  country  of  exportation. 

(a)  In  general.  (1)  The  foreign  market 
value  of  merchandise  imported  into  the 
United  States  shall  ordinarily  be 
determined  by  the  price,  at  the  time  of 
exportation  of  such  merchandise  to  the 
United  States,  at  which  such  or  similar 
merchandise  is  sold  or,  in  the  absence  of 
sales,  offered  for  sale  in  the  principal 
markets  of  the  country  from  which 
exported,  in  the  usual  wholesale 
quantities  and  in  the  ordinary  course  of 
trade  for  home  consumption,  plus,  when 
not  included  in  such  price,  the  cost  of -all 
containers  and  coverings  and  all  other 
costs,  charges,  and  expenses  incident  to 
placing  the  merchandise  in  condition 
packed  ready  for  shipment  to  the  United 
States,  except  that  in  the  case  of 
merchandise  purchased  or  agreed  to  be 
purchased  by  the  person  by  whom  or  for 
whose  account  the  merchandise  is 
imported,  prior  to  the  time  of 
importation,  the  foreign  market  value 
shall  be  ascertained  as  of  the  date  of 
such  purchase  or  agreement  to  purchase. 

(2)  In  determining  the  ordinary  course 
of  trade,  conditions  and  practices  which, 
for  a  reasonable  time  prior  to  the 
exportation  of  the  merchandise  which  is 
the  subject  of  an  investigation,  have 
been  normal  in  the  trade  under 
consideration  with  respect  to 
merchandise  of  the  same  class  or  kind 
shall  be  applicable. 

(b)  Restricted  sales.  When  home 
market  sales  form  the  basis  of 
comparison  to  the  United  States  price, 
they  may  be  used  for  this  purpose 
whether  or  not  they  are  restricted, 
provided  however,  that  appropriate 
adjustment  for  the  home  market  price 
will  be  made  for  such  restrictions  that 
affect  the  value  of  the  merchandise  to 
the  purchaser. 

§  353.4  Foreign  market  value  where  sales 
in  the  country  of  exportation  are 
inadequate. 

(a)  In  general.  If  it  is  established,  in  a 
situation  other  than  that  provided  for  in 
§  353.9,  that  during  the  representative 
period  chosen  for  investigation  the 
quantity  of  such  or  similar  merchandise 
sold  for  consumption  in  the  country  of 
exportation  is  so  small  in  relation  to  the 


quantity  sold  for  exportation  to 
countries  other  than  the  United  States 
(normally,  less  than  flve  percent  of  the 
amount  sold  to  third  countries)  as  to  be 
an  inadequate  basis  for  determining  the 
foreign  market  value  of  the  merchandise 
imported  into  the  United  States,  the 
foreign  market  value  of  the  imported 
merchandise  shall  be  determined  either 
by  reference  to  the  price  at  which  such 
or  similar  merchandise  is  sold  or  offered 
for  sale  for  exportation  to  countries 
other  than  the  United  States  or  by 
reference  to  its  constructed  value. 

(b)  Preference  for  third  country  sales. 
Foreign  market  value  based  on  sales  to 
a  third  country  generally  will  be 
preferred  to  foreign  market  value  based 
on  constructed  value  if  adequate 
information  is  available  and  can  be 
verified  within  the  time  required. 

§  353.5  Foreign  market  value  based  on 
sales  to  a  third  country. 

(a)  In  general.  Where  based  on  sales 
to  a  third  country,  foreign  market  value 
shall  be  determined  by  the  price,  at  the 
time  of  exportation  of  the  merchandise 
under  investigation,  at  which  such  or 
similar  merchandise  is  sold  or  offered 
for  sale  to  countries  other  than  the 
United  States,  plus,  when  not  included 
in  such  price,  the  cost  of  all  containers 
and  coverings  and  all  other  costs, 
charges,  and  expenses  incident  to 
placing  the  merchandise  in  condition 
packed  ready  for  shipment  to  the  United 
States,  except  that  in  the  case  of 
merchandise  purchased  or  agreed  to  be 
purchased  by  the  person  by  whom  or  for 
whose  account  the  merchandise  is 
imported,  prior  to  the  time  of 
importation,  the  foreign  market  value 
shall  be  ascertained  as  of  the  date  of 
such  purchase  or  agreement  to  purchase. 

(b)  Restricted  sales.  When  third 
country  sales  form  the  basis  of 
comparison  to  United  States  price,  they 
may  be  used  for  this  purpose  whether  or 
not  they  are  restricted,  provided 
however,  that  appropriate  adjustment  of 
the  third  country  price  will  be  made  for 
such  restrictions  that  affect  the  value  of 
the  merchandise  to  the  purchaser. 

(c)  The  third  country  selected  for  such 
purposes  will  generally  be  that  single 
country  meeting,  in  order  of  preference, 
the  following  criteria:  (1)  the  product 
exported  to  such  country  has  a  greater 
degree  of  similarity  to  the  product 
exported  to  the  United  States  than  does 
the  product  exported  to  other  countries, 
provided  the  volume  of  sales  to  such 
country  is-deemed  adequate;  (2)  the 
volume  of  sales  to  such  country  is  the 
largest  sales  volume  to  any  country 
outside  the  home  market  or  the  United 
States;  and  (3)  the  market  in  such 
country  is,  in  terms  of  organization  and 


development,  most  like  the  United 
States  maricet. 

(d)  If  sales  to  a  single  country  selected 
under  paragraph  (c)  of  this  section  do 
not  provide  an  adequate  sample,  sales 
to  additional  countries  selected  using 
such  criteria  may  be  aggregated. 

§  353.6  Foreign  market  value  determined 
by  constructed  value. 

(a)  Method  of  determining  constructed 
value.  Where  based  on  constructed 
value,  foreign  market  value  shall  be 
determined,  from  the  best  available 
information,  by  adding — 

(1)  The  cost  of  materials  (exclusive  of 
any  internal  tax  applicable  in  the 
country  of  exportation  directly  to  such 
materials  or  their  disposition,  but 
remitted  or  refunded  upon  the 
exportation  of  the  article  in  the 
production  of  which  such  materials  are 
used]  and  of  fabrication  or  other 
processing  of  any  kind  employed  in 
producing  such  or  similar  merchandise, 
at  a  time  preceding  the  date  of 
exportation  of  the  merchandise  under 
consideration,  which  would  ordinarily 
permit  the  production  of  that  particular 
merchandise  in  the  ordinary  course  of 
business; 

(2)  An  amount  for  general  expenses 
and  profit  equal  to  that  usually  reflected 
in  sales  of  merchandise  of  the  same 
general  class  or  kind  as  the  merchandise 
under  consideration  which  are  made  by 
producers  in  the  country  of  exportation, 
in  the  usual  wholesale  quantities  and  in 
the  ordinary  course  of  trade,  except  that 
the  amount  for  general  expenses  shall 
not  be  less  than  10  percent  of  the  cost  as 
defined  in  paragraph  (a)(1)  of  this 
section  and  the  amount  for  profit  shall 
not  be  less  than  8  percent  of  the  sum  of 
such  general  expenses  and  cost;  and 

(3)  The  cost  of  all  containers  and 
coverings  of  whatever  nature,  and  all 
other  expenses  incidental  to  placing  the 
merchandise  under  consideration  in 
condition  packed  ready  for  shipment  to 
the  United  States. 

(b)  Transactions  with  related  parties. 
Direct  or  indirect  transactions  between 
related  parties  (as  defined  in  section 
773(e)(3)  of  the  Act)  may  be  disregarded 
if,  in  the  case  of  any  element  of  value 
required  to  be  considered  pursuant  to 
paragraphs  (a)(l],  (a)(2],  and  (a)(3)  of 
this  section,  the  amount  representing 
that  element  does  not  fairly  reflect. the 
amount  usually  reflected  in  sales  in  the 
market  under  consideration  of  the 
merchandise  subject  of  the 
investigation.  If  a  transaction  is 
disregarded  under  the  preceding 
sentence  and  there  are  no  other 
transactions  available  for  consideration, 
the  determination  of  the  amount 
required  to  be  considered  shall  be  based 
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on  the  best  evidence  available  as  to 
what  the  amount  would  have  been  if  the 
transaction  had  occurred  between  non- 
related  parties. 

§  353.7  Foreign  market  value  where  sales 
are  made  at  less  than  the  cost  of 
production. 

(a)  Method  for  determining  whether 
sales  are  at  less  than  cost.  Whenever 
the  Secretary  has  reasonable  grounds  to 
believe  or  suspect  that  the  price  at 
which  such  or  similar  merchandise  is 
sold  for  consumption  in  the  country  of 
exportation  as  determined  under  §  353.3, 
or  as  appropriate,  the  price  at  which 
such  or  similar  merchandise  is  sold  for 
exportation  to  countries  other  than  the 
United  States  as  determined  under 
§  353.5,  or  the  price  at  which  such  or 
similar  merchandise  is  sold  by  facilities 
outside  the  country  of  exportation  by  a 
related  company  as  determined  under 
§  353.9,  represents  a  price  which  is  less 
than  the  cost  of  producing  the 
merchandise,  the  Secretary  shall 
disregard  such  sales  in  the 
determination  of  foreign  market  value  if 
such  sales: 

(1)  Have  been  made  over  an  extended 
period  and  in  substantial  quantities,  and 

(2)  Are  not  at  prices  which  permit 
recovery  of  all  costs  within  a  reasonable 
period  in  the  normal  course  of  trade. 

(b)  Use  of  constructed  value  where 
above  cost  sales  are  inadequate. 
Whenever  sales  are  disregarded  by 
virtue  of  having  been  made  at  less  than 
the  cost  of  production,  and  the 
remaining  sales  in  the  home  market  or, 
as  appropriate,  to  third  countries  or  by 
facilities  outside  the  country  of 
exportation  by  a  related  company,  made 
at  not  less  than  the  cost  of  production, 
are  determined  to  be  inadequate  as  a 
basis  for  the  determination  of  foreign 
market  value,  the  Secretary  shall 
determine  foreign  market  value  on  the 
basis  of  the  constructed  value  as 
determined  under  §353.6.  The  cost  of 
production  will  be  computed  on  the 
basis  of  the  best  available  information 
of  costs  of  materials,  labor  and  general 
expenses,  excluding  profit,  incurred  in 
producing  such  or  similar  merchandise. 

§  353.8  Foreign  market  value  of 
merchandise  from  state-controlled- 
economy  countries 

(a)  In  general.  If,  on  the  basis  of  the 
information  available,  it  is  determined 
that  the  economy  of  the  country  from 
which  the  merchandise  is  exported  is 
state-controlled  to  an  extent  that  sales 
or  offers  of  sales  of  such  or  similar 
merchandise  in  that  country  or  to 
countries  other  than  the  United  States 
do  not  permit  a  determination  of  foreign 
market  value  under  §353.3,  353.5,  or 


353.9,  foreign  market  value  shall  be 
determined  on  the  basis  of  the  normal 
costs,  expenses,  and  proHts  as  reflected 
in  order  of  preference  by  either: 

(1)  The  prices,  determined  in 
accordance  with  §  353.3  or  353.5,  at 
which  similar  merchandise  produced  in 
a  non-state-controlled-economy  country 
or  countries  is  sold  either:  (i)  for 
consumption  in  the  home  market  of  that 
country  or  countries,  or  (ii)  to  other 
countries,  including  the  United  States;  or 

(2)  The  constructed  value  of  such  or 
similar  merchandise  in  a  non-state- 
controlled-economy  country,  determined 
in  accordance  with  §  353.6. 

(b)  Comparability  of  economies.  (1) 
The  prices  as  determined  under 
paragraph  (a)(1),  or  the  constructed 
value  as  determined  under  paragraph 

(a) (2).  shall  be  determined,  to  the  extent 
possible,  from  the  prices  or  costs  in  a 
non-state-controlled-economy  country 
or  countries  at  a  stage  of  economic 
development  comparable  to  the  state- 
controlled-economy  coimtry  from  which 
the  merchandise  is  exported. 
Comparability  of  economic  development 
shall  be  determined  from  generally 
recognized  criteria,  including  per  capita 
gross  national  product  and 
infrastructure  development  (particularly 
in  the  industry  producing  such  or  similar 
merchandise). 

(2)  If  no  non-state-controlled-economy 
country  of  comparable  economic 
development  can  be  identified,  then  the 
prices  or  constructed  value  as 
determined  from  another  non-state- 
controlled-economy  country  or  countries 
other  than  the  United  States  shall  be 
used,  suitably  adjusted  for  known 
differences  in  the  costs  of  material  and 
labor. 

(3)  If  neither  paragraph  (b)(1)  nor 

(b) (2)  provides  an  adequate  basis  for 
determining  the  price  or  constructed 
value  of  such  or  similar  merchandise, 
then  the  prices  or  constructed  value,  as 
determined  from  the  sales  or  production 
of  such  or  similar  merchandise  in  the 
United  States,  shall  be  used. 

(c)  Use  of  constructed  value.  If  such  or 
similar  merchandise  is  not  produced  in  a 
non-state-controlled-economy  country 
which  is  concluded  to  be  comparable  in 
terms  of  economic  development  to  the 
state-controlled-economy  country  from 
which  the  merchandise  is  exported,  the 
constructed  value  of  such  or  similar 
merchandise  may  be  determined  from 
the  costs  of  specific  objective 
components  or  factors  of  production 
incurred  in  producing  the  merchandise 
in  question,  including,  but  not  limited  to. 
hours  of  labor  required,  quantities  of 
raw  materials  employed,  and  amounts 
of  energy  consumed,  if  such  information 
is  obtained  from  the  producer  of  the 


merchandise  in  the  state-controlled- 
economy  country  under  investigation, 
and  verification  of  such  information  in 
the  state-controlled-economy  country  is 
concluded  to  the  satisfaction  of  the 
Secretary.  Such  components  or  factors 
shall  be  valued  and  such  values  verified 
in  a  non-state-controlled-economy 
country  determined  to  be  reasonably 
comparable  in  economic  development  to 
the  state-controlled-economy  country 
under  investigation.  To  the  values  thus 
obtained,  there  shall  be  added  an 
amount  for  general  expenses  and  profit, 
as  required  by  section  773(e)(1)(B)  of  the 
Act,  and  the  cost  of  all  containers  and 
coverings  and  other  expenses,  as 
required  by  section  773(e)(1)(C)  of  the 
Act. 

-  §  353.9  Foreign  market  value  based  on 
sales  in  a  third  country  by  a  related 
company. 

The  determination  of  foreign  market 
value  of  merchandise  sold  by  those 
multinational  corporations  described  in 
section  773(d)  of  the  Act  shall  be  made 
in  accordance  with  provisions  of  that 
section. 

§  353.10  Definition  of  “United  States 
price.” 

(a)  In  general.  For  purposes  of  this 
part,  the  term  “United  States  price" 
means  the  purchase  price  or  the 
exporter’s  sales  price  of  the 
merchandise  under  investigation,  as 
appropriate. 

(b)  Purchase  price.  “Purchase  price" 
means  the  price  at  which  the 
merchandise  under  investigation  is 
purchased,  or  agreed  to  be  purchased, 
prior  to  the  date  of  importaUon,  from  the 
manufacturer  or  producer  of  the 
merchandise  for  exportation  to  the 
United  States.  Appropriate  adjustments 
for  costs  and  expenses  under  paragraph 

(d)  of  this  section  shall  be  made  if  they 
are  not  reflected  in  the  price  paid  by  the 
person  by  whom,  or  for  whose  account, 
the  merchandise  is  imported. 

Whenever  purchase  price  is  used  and 
there  is  reason  to  believe  that  the  price 
to  the  person  by  whom  or  for  whose 
account  the  merchandise  is  imported 
does  not  reflect  the  costs  and  expenses 
incident  to  bringing  the  merchandise 
from  the  coimtry  of  exportation,  then 
appropriate  adjustments  for  such  costs 
and  expenses  shall  be  made  under 
paragraph  (d)  of  this  section. 

(d)  Exporter’s  sales  price.  “Exporter’s 
sales  price”  means  the  price  at  which 
merchandise  under  investigation  is  sold 
or  agreed  to  be  sold  in  the  United  States, 
before  or  after  the  time  of  importation, 
by  or  for  the  account  of  the  exporter,  as 
adjusted  under  paragraphs  (d)  and  (e)  of 
this  section. 
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(d)  Adjustments  to  purchase  price  and 
exporter’s  sales  price.  Purchase  price 
and  exporter’s  sales  price  shall  be 
adjusted  by  being — 

(1)  Increased  by — 

(1)  When  not  included  in  such  price, 

■  the  cost  of  all  containers  and  coverings 
and  all  other  costs,  charges,  and 
expenses  incident  to  placing  the 
merchandise  in  condition  packed  ready 
for  shipment  to  the  United  States; 

(ii)  The  amount  of  any  import  duties 
imposed  by  the  country  of  exportation 
which  have  been  rebated,  or  which  have 
not  been  collected,  by  reason  of  the 
exportation  of  the  merchandise  to  the 
United  States; 

(iii)  The  amount  of  any  taxes  imposed 
in  the  country  of  exportation  directly 
upon  the  exported  merchandise  or 
components  thereof,  which  have  been 
rebated,  or  which  have  not  been 
collected,  by  reason  of  the  exportation 
of  the  merchandise  to  the  United  States, 
but  only  to  the  extent  that  such  taxes 
are  added  to  or  included  in  the  price  of 
such  or  similar  merchandise  when  sold 
in  the  country  of  exportation;  and 

(iv)  The  amount  of  any  countervailing 
duty  imposed  on  the  merchandise  to 
offset  an  export  subsidy;  and 

(2)  Reduced  by — 

(i)  Except  as  provided  in  paragraph 
(d)(l)(iv)  this  section,  the  amount,  if  any, 
included  in  such  price,  attributable  to 
any  additional  costs,  charges,  and 
expenses,  and  United  States  import 
duties,  incident  to  bringing  the 
merchandise  from  the  place  of  shipment 
in  the  country  of  exportation  to  the 
place  of  delivery  in  the  United  States; 
and 

(ii)  The  amount,  if  included  in  such 
price,  of  any  export  tax,  duty,  or  other 
charge  imposed  by  the  country  of 
exportation  on  the  exportation  of  the 
merchandise  to  the  United  States  other 
than  an  export  tax,  duty,  or  other  charge 
described  in  section  771(6)(C)  of  the  Act. 

(e)  Additional  adjustments  to 
exporter’s  sales  price.  For  purposes  of 
this  section,  the  exporter’s  sales  price 
shall  also  be  adjusted  by  being  reduced 
by  the  amount,  if  any,  of — 

(1)  Commissions  for  selling  in  the 
United  States  the  particular 
merchandise  under  consideration, 

(2)  Expenses  generally  incurred  by  or 
for  the  account  of  the  exporter  in  the 
United  States  in  selling  identical  or 
substantially  identical  merchandise,  and 
attributable  under  generally  accepted 
accounting  principles  to  the  particular 
merchandise  under  consideration;  and 

(3)  Any  increased  value  resulting  from 
a  process  of  manufacture  or  assembly 
performed  on  the  imported  merchandise 
after  the  importation  of  the  merchafldise 
and  before  its  sale  to  a  person  who  is 


not  the  exporter  of  the  merchandise, 
which  value  generally  will  be 
determined  from  the  costs  of  material, 
labor  and  other  expenses  incurred  in 
such  manufacture  or  assembly. 

§  353. 1 1  Definitions  of  antidumping  duty 
“Proceeding,”  “Investigation,” 
“Determination”  and  “Order.” 

(a)  A  “proceeding”  refers  to  that  time 
from  the  filing  of  a  petition  (or 
publication  of  a  notice  of  self-initiation 
under  section  732(a]  of  the  Act)  until  the 
publication  of  the  earliest  of  (1)  a  notice 
of  termination.  (2)  a  negative 
determination  that  has  the  effect  of 
terminating  the  administrative 
proceedings;  or  (3)  a  notice  of  revocation 
of  an  Order. 

(b)  An  “investigation”  refers  to  that 
time  between  the  publication  of  a  notice 
of  initiation  and  the  publication  of  the 
earliest  of  (1)  a  notice  of  termination,  (2) 
a  negative  determination  that  has  the 
effect  of  terminating  the  administrative 
proceedings;  or  (3)  an  Order. 

(c)  A  “determination”  is  an  ofHcial 
decision  in  the  course  of  a  proceeding. 

(d)  An  “Order”  is  a  notice  issued 
following  final  determinations  of  sales 
at  less  than  fair  value  and  injury,  which 
provides  for  the  imposition  of 
antidumping  duties. 

§  353.12  Other  definitions. 

(a)  Country.  “Country”  means  a 
foreign  country,  a  political  subdivision, 
dependent  territory,  or  possession  of  a 
foreign  country. 

(b)  Industry.  “Industry”  means  the 
domestic  producers  as  a  whole  of  a  like 
product,  or  those  producers  whose 
collective  output  of  the  like  product 
constitutes  a  major  proportion  of  the 
total  domestic  production  of  that 
product  as  provided  in  section  771(4)  of 
the  Act.  An  “industry”  may  also  include 
domestic  producers  in  a  particular 
market  in  the  United  States  where  such 
producers  sell  all  or  almost  all  of  their 
production  of  the  like  product  in 
question  in  that  market  and  where  the 
demand  for  the  like  product  in  that 
market  is  not  supplied  to  any  substantial 
degree  by  producers  of  the  product 
located  elsewhere  in  the  United  States. 

(c)  Interested  party.  “Interested  party” 
means — 

(1)  A  foreign  manufacturer,  producer, 
or  exporter,  or  the  United  States 
importer,  of  merchandise  which  is  the 
subject  of  an  investigation  under  this 
part  or  a  trade  or  business  association  a 
majority  of  the  members  of  which  are 
importers  of  such  merchandise; 

(2)  The  government  of  a  country  in 
which  such  merchandise  is  produced  or 
manufactured; 


(3)  A  manufacturer,  producer,  or 
wholesaler  in  the  United  States  of  a  like 
product; 

(4)  A  certified  union  or  recognized 
union  or  group  of  workers  which  is 
representative  of  an  industry  engaged  in 
the  manufacture,  production,  or 
wholesale  in  the  United  States  of  a  like 
product;  or 

(5)  A  trade  or  business  association,  a 
majority  of  whose  members 
manufacture,  produce,  or  wholesale  a 
like  product  in  the  United  States. 

(d)  Person.  “Person”  includes  all 
“interested  parties”  as  well  as  other 
individuals,  enterprises  or  entities,  as 
appropriate  to  the  context. 

(e)  Secretary.  “Secretary”  means  the 
Secretary  of  Commerce  or  his  designee. 

(f)  Commission.  “Commission”  means 
the  U.S.  International  Trade 
Commission. 

(g)  Customs  Service.  “Customs 
Service”  means  the  United  States 
Customs  Service  of  the  Treasury 
Department. 

(h)  Department.  “Department”  means 
the  Department  of  Commerce. 

(i)  Party  to  the  proceeding.  “Party  to 
the  proceeding”  means  (1)  the  petitioner. 

(2)  the  government  of  the  country  in 
which  the  merchandise  subject  to  the 
investigation  is  manufactured  or 
produced,  or  from  which  it  is  exported; 

(3)  foreign  manufacturers,  producers  and 
exporters  of  the  merchandise  subject  to 
the  investigation;  and  (4)  any  other 
interested  party,  within  the  meaning  of 
paragraph  (c)  of  this  section,  who 
informs  the  Secretary  in  writing  of  his 
intent  to  become  a  party  to  the 
proceeding  within  20  days  after  the 
preliminary  determination  or  who 
demonstrates  to  the  satisfaction  of  the 
Secretary  good  cause  for  intervention. 

(j)  Act.  “Act”  means  the  Tariff  Act  of 
1930,  as  amended. 

§  353.13  Determination  of  foreign  market 
value. 

In  determining  foreign  mariiet  value, 
the  criteria  in  §  §  353.14  through  353.23 
shall  apply.  The  person  who  alleges 
entitlement  to  any  adjustment  pursuant 
to  §§  353.14  through  353.19  must 
establish  entitlement  thereto  to  the 
satisfaction  of  the  Secretary. 

§  353.14  Differences  in  quantities. 

(a)  In  general.  In  comparing  the 
United  States  price  with  such  applicable 
criteria  as  sales  or  offers,  on  which  a 
determination  of  foreign  market  value  is 
to  be  based,  comparisons  normally  will 
be  made  on  sales  of  comparable 
quantities  of  the  merchandise  under 
consideration.  Further,  reasonable 
allowances  will  be  made  for  differences 
in  quantities,  to  the  extent  that  it  is 
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established  to  the  satisfaction  of  the 
Secretary  that  the  amount  of  any  price 
differential  is  wholly  or  partly  due  to 
such  differences  in  the  quantities  sold. 

In  determining  allowances  for 
differences  in  quantity,  consideration 
will  be  given,  among  other  things,  to  the 
practice  of  the  industry  in  the  country  of 
exportation  with  respect  to  affording  in 
the  home  market  (or  third  coimtry 
markets,  where  sales  to  third  countries 
are  the  basis  for  comparison]  discounts 
for  quantity  sales  which  are  available  to 
those  who  purchase  in  the  ordinary 
course  of  trade. 

(b)  Criteria  for  allowances. 
Allowances  for  price  discounts  based  on 
quantitative  differences  in  sales 
ordinarily  will  not  be  made  unless: 

(1]  Six  month  rule.  The  exporter 
during  the  period  covered  by  the 
antidumping  investigation  as 
established  under  §  353.38  (or  during 
such  other  period  as  investigation  shows 
is  more  representative]  had  been 
granting  quantity  discounts  of  at  least 
the  same  magnitude  with  respect  to  20 
percent  or  more  of  such  or  similar 
merchandise  sold  in  the  home  market 
(or  in  third  country  markets  when  sales 
to  third  countries  are  the  basis  for 
comparison]  in  the  ordinary  course  of 
trade:  or  , 

(2]  Cost  justification.  The  exporter  can 
demonstrate  that  the  discounts  are 
warranted  on  the  basis  of  savings  which 
are  specifically  attributable  to  the 
production  of  the  different  quantities 
involved. 

(3]  Use  in  determining  foreign  market 
value.  If  the  exporter  satisfies  the 
conditions  in  paragraph  (b]  of  this 
section  the  price  of  such  or  similar 
merchandise  sold  at  a  discount  in  the 
home  market  (or  in  third  country 
markets  when  third  countries  are  the 
basis  for  comparison]  will  ordinarily  be 
used  as  the  basis  for  determining  the 
foreign  market  value  of  merchandise  for 
comparison  with  comparable  quantities 
sold  in  the  United  States.  If  the  exporter 
does  not  satisfy  the  conditions  in 
paragraph  (b]  of  this  section,  any  sales 
of  such  or  similar  merchandise  in  the 
home  market  (or  in  third  country 
markets  when  third  countries  are  the 
basis  for  comparison]  which  are  made  at 
a  discount  will  be  used  in  calculating  a 
weighted  average  in  accordance  with 

§  353.20. 

(c]  Price  lists.  In  determining  whether 
'a  discount  has  been  given,  the  existence 
of  a  published  price  list  reflecting  such  a 
discount  will  not  be  controlling.  A  price 
list  ordinarily  will  be  accepted  only  if,  in 
the  line  of  trade  and  market  under 
consideration,  the  exporter 
demonstrates  that  it  has  adhered  to  its 
price  list. 


§  353. 1 5  Dtff etences  in  circumstances  of 
saie. 

(a]  In  general.  In  comparing  the 
United  States  price  with  the  sales,  or 
other  criteria  applicable,  on  which  a 
determination  of  foreign  market  value  is 
to  be  based,  reasonable  allowances  will 
be  made  for  bona  fide  differences  in  the 
circumstances  of  the  sales  compared  to 
the  extent  that  it  is  established  to  the 
satisfaction  of  the  Secretary  that  the 
amount  of  any  price  differential  is 
wholly  or  partly  due  to  such  differences. 
Differences  in  circumstances  of  sale  for 
which  such  allowances  will  be  made  are 
limited,  in  general,  to  those 
circumstances  which  bear  a  direct 
relationship  to  the  sales  which  are  under 
consideration. 

(b]  Examples.  Examples  of  differences 
in  circumstances  of  sale  for  which 
reasonable  allowances  generally  will  be 
made  are  those  involving  differences  in 
credit  terms,  guarantees,  warranties, 
technical  assistance,  servicing,  and 
assumption  by  a  seller  of  a  purchaser’s 
advertising  or  other  selling  costs. 
Reasonable  allowances  also  generally 
will  be  made  for  differences  in 
commissions.  Allowances  generally  will 
not  be  made  for  differences  in 
advertising  and  other  selling  costs  of  a 
seller,  unless  such  costs  are  attributable 
to  a  later  sale  of  the  merchandise  by  a 
purchaser. . 

(c]  Special  rule.  Notwithstanding  the 
criteria  for  adjustments  for  differences 
in  circumstances  of  sale  set  forth  in 
paragraphs  (a]  and  (b]  of  this  section, 
reasonable  allowances  for  other  selling 
expenses  generally  will  be  made  in 
cases  where  a  reasonable  allowance  is 
made  for  commissions  in  one  of  the 
markets  under  consideration  and  no 
commission  is  paid  in  the  other  market 
under  consideration,  the  amount  of  such 
allowance  being  limited  to  the  actual 
other  selling  expenses  incurred  in  the 
one  market,  or  the  total  amount  of  the 
commission  allowed  in  such  other 
market,  whichever  is  less.  In  making 
comparisons  using  exporter's  sales 
price,  reasonable  allowance  will  be 
made  for  all  actual  selling  expenses 
incurred  in  the  home  market  up  to  the 
amount  of  the  selling  expenses  incurred 
in  the  United  States  market. 

(d]  Determination  of  allowances.  In 
determining  the  amount  of  the 
reasonable  allowances  for  any 
differences  in  circumstances  of  sale,  the 
Secretary  will  be  guided  primarily  by 
the  cost  of  such  differences  to  the  seller, 
but,  where  appropriate,  he  may  also 
consider  the  effect  of  such  differences 
upon  the  market  value  of  the 
merchandise. 


§  353.16  Differences  in  physical 
characteristics. 

In  comparing  the  United  States  price 
with  the  selling  price  in  the  home 
market,  or  for  exportation  to  coimtries 
other  than  the  United  States  in  the  case 
of  similar  merchandise,  due  allowance 
shall  be  made  for  differences  in  the 
physical  characteristics  of  the 
merchandise  in  the  markets  being 
compared.  In  this  regard,  the  Secretary 
will  be  guided  primarily  by  the 
differences  in  cost  of  production,  to  the 
extent  that  it  is  established  to  his 
satisfaction  that  the  amount  of  any  price 
differential  is  wholly  or  partly  due  to 
such  differences,  but,  when  appropriate, 
the  effect  of  such  differences  upon  the 
market  value  of  the  merchandise  may 
also  be  considered.  In  the  case  of 
merchandise  which  does  not  lend  itself 
to  comparison  with  other  merchandise 
for  the  purpose  of  this  section,  any 
method  reasonably  calculated  to  reflect 
the  impact  on  cost  or  value  of  any 
differences  in  the  merchandise  under 
consideration  may  be  used.  Differences 
in  costs  of  producing  merchandise  with 
identical  physical  characteristics  as  end 
products  will  not  be  considered 
appropriate  adjustments. 

§353.17  Offering  price. 

In  determining  foreign  market  value, 
offers  generally  will  be  considered  only 
in  the  absence  of  sales.  An  offer  the 
acceptance  of  which  is  not  reasonably 
expected  shall  not  be  deemed  an  offer. 

§  353. 1 8  Fictitious  sales. 

In  determining  foreign  market  value, 
no  pretended  sale  or  offer  for  sale,  and 
no  sale  or  offer  for  sale  intended  to 
establish  a  fictitious  market,  will  be 
taken  into  account. 

§  353.19  Level  of  trade. 

The  comparison  of  the  United  States 
price  with  the  applicable  price  in  the 
market  of  the  country  of  exportation  (or, 
as  the  case  may  be,  the  price  to  or  in 
third  country  markets]  generally  will  be 
made  at  the  same  commercial  level  of 
trade.  However,  if  it  is  found  that  the 
sales  of  the  merchandise  to  the  United 
States  or  in  the  applicable  foreign 
market  at  the  same  commercial  level  of 
trade  are  insufficienl  in  number  to 
permit  an  adequate  comparison,  the 
comparison  will  be  made  at  the  nearest 
comparable  commercial  level  of  trade 
and  appropriate  adjustments  will  be 
made  for  differences  affecting  price 
comparability. 

§  353.20  Sales  at  varying  prices. 

(a]  Where  the  prices  of  the  sales 
which.are  being  examined  for  a 
determination  of  foreign  market  value 
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vary  (after  allowances  provided  for  in 
§§  353.14,  353.15,  353.16,  and  353.19],  the 
determination  of  foreign  market  value 
normally  will  be  based  upon  the 
weighted  average  of  the  sales  prices  of 
all  merchandise  used  to  determine 
foreign  market  value;  provided  that 
where  sales  are  made  at  different  levels 
of  trade,  the  calculation  of  foreign 
market  value,  in  accordance  with 
§  353.19,  will  be  on  the  basis  of  sales 
made  at  the  same  or  nearest  comparable 
level  of  trade  as  those  at  which  the  sales 
in  question  to  the  United  States  are 
made. 

(b]  If  not  less  than  80  percent  of  all 
sales  in  the  home  market  (or  to  third 
countries,  if  appropriate]  during  the 
period  of  investigation  were  made  at  the 
same  price,  weighted  averages  of  all 
sales  will  not  be  used  and  foreign 
market  value  will  be  based  upon  the 
sales  at  that  price. 

(c]  If  the  provisions  of  paragraph  (b] 
of  this  section  do  not  apply  and 
weighted  averages  of  the  prices  are 
determined  to  be  inappropriate,  the 
Secretary  will  use  any  other  method  for 
determining  value  which  he  deems 
appropriate. 

(d]  No  sales  disregarded  pursuant  to 

§  353.7  shall  be  used  for  purposes  of  this 
section. 

§  353.21  Shipments  from  intermediate 
countries. 

If  the  merchandise  which  is  the 
subject  of  the  investigation  is  not 
imported  directly  from  the  country  of 
origin,  but  is  merely  transshipped 
through  the  country  of  shipment,  the 
price  at  which  such  or  similar 
merchandise  is  sold  in  the  country  of 
origin  will  be  used  in  the  determination 
of  foreign  market  value. 

§  353.22  Transactions  between  related 
persons. 

(a]  Sales  agencies.  If  such  or  similar 
merchandise  is  sold  or,  in  the  absence  of 
sales,  offered  for  sale  through  a  sales 
agency  or  other  organization  related  to 
the  seller  in  any  of  the  respects 
described  in  section  771(13]  of  the  Act, 
the  price  at  which  such  or  similar 
merchandise  is  sold  or,  in  the  absence  of 
sales,  offered  for  sale  by  such  sales 
agency  or  other  organization  may  be 
used  in  the  determination  of  foreign 
market  value. 

(b]  Sales  to  related  persons.  If  such  or 
similar  merchandise  is  sold,  or  in  the 
absence  of  sales,  offered  for  sale  in  the 
home  market  or,  as  appropriate,  to  third 
countries,  to  a  person  related  to  the 
seller  of  the  merchandise  in  any  of  the 
respects  described  in  section  771(13]  of 
the  Act,  the  price  at  which  such  or 
similar  merchandise  is  sold  or,  in  the 


absence  of  sales,  offered  for  sale  to  such 
person  ordinarily  will  not  be  used  in  the 
determination  of  foreign  market  value 
unless  such  sales  are  demonstrated  to 
the  satisfaction  of  the  Secretary  to  be  at 
prices  comparable  to  those  at  which 
such  or  similar  merchandise  is  sold  to 
persons  unrelated  to  the  seller. 

§  353.23  Disregarding  insignificant 
adjustments;  use  of  averaging  or  sampling 
techniques. 

(a]  Insignificant  adjustments.  In 
determining  the  adjustments  to  be  made 
to  foreign  market  value  pursuant  to 

§  §  353.14  to  353.22,  adjustments  which 
are  insigniHcant  in  relation  to  the  price 
or  value  of  the  affected  transactions 
may  be  disregarded.  Ordinarily, 
individual  adjustments  having  an  ad 
valorem  effect  of  less  than  0.33  percent 
or  any  group  of  adjustments  having  an 
ad  valorem  effect  of  less  than  1.0 
percent  will  be  disregarded.' For 
purposes  of  this  section,  the  groups  of 
adjustments  consist  of:  differences  in 
the  quantities  sold,  differences  in 
circumstances  of  sale,  differences  in  the 
physical  characteristics  of  the 
merchandise,  and  differences  in  the 
levels  of  trade  in  the  markets  being 
compared.  However,  even  when  any 
adjustment  or  group  of  adjustments  may 
be  disregarded  imder  this  section,  such 
adjustment  or  group  of  adjustments  shall 
not  be  disregarded  if  it  is  determined 
that  such  disregarding  would 
signifrcantly  affect  the  results  of  the 
calculations. 

(b]  Averaging  or  sampling  techniques. 
The  Secretary  may  use  averaging  or 
generally  recognized  sampling 
techniques  in  determining  foreign 
market  value  in  any  proceeding  in  which 
either  a  significant  volume  of  sales  is 
involved  or  a  significant  number  of 
adjustments  to  prices  is  required. 

§  353.24  [Reserved] 

Subpart  B— Access  to  Information 

§  353.25  Information  generally  available. 

(a]  Duty  to  maintain  material  in 
record.  The  Department  shall  maintain 
the  official  record  of  all  proceedings. 

The  record  shall  consist  of  a  copy  of  all 
information  presented  to  or  obtained  by 
the  Secretary  during  the  course  of  the 
proceeding,  including  all  governmental 
memoranda  pertaining  to  the 
proceeding,  memoranda  of  ex  parte 
meetings,  all  determinations  and  notices 
thereof  published  in  the  Federal 
Register,  and  all  transcripts  or  records 
of  conferences  or  hearings.  (See  section 
516A(b](2]  of  the  Act.]  The  record  will 
contain  three  types  of  materials: 

(1]  Materials  protected  from 
disclosure; 


(2]  Non-conHdential  material 
submitted  by  any  person  other  than  an 
employee  or  officer  of  the  United  States 
Government;  and 

(3]  Non-confrdential  and  non- 
privileged  material  submitted  or 
developed  by  an  employee  or  officer  of 
the  United  States  Government. 

(b]  Examination  and  copying  of 
information.  In  general,  all  information 
in  subparagraphs  (2]  and  (3]  of  the 
record  described  in  paragraph  (a]  will 
be  available  for  inspection  or  copying  at 
the  Department  by  any  person  during 
business  hours.  With  respect  to 
documents  prepared  by  an  offlcer  or 
employee  of  the  United  States 
Government,  factual  matters,  as 
distinguished  from  advice, 
recommendations,  opinions  and 
evaluations,  contained  in  any  such 
documents  will  be  made  available  by 
summary  or  otherwise  on  the  same 
basis  as  information  contained  in 
documents  submitted  by  other  persons. 
The  fees  charged  for  providing  copies  of 
documents  shall  be  the  same  as  for 
providing  copies  of  documents  pursuant 
to  requests  made  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552].  (See  15 
CFR  4.9.] 

(c]  Reports  of  progress  of 
investigation,  llie  Department  shall, 
from  time  to  time  upon  request,  inform 
any  party  to  the  proceeding  of  the 
progress  of  an  investigation.  Ordinarily, 
no  such  report  shall  be  provided  until  60 
days  after  the  petition  is  filed.  Such 
progress  reports  shall  not  contain 
privileged  or  confrdential  information 
and,  if  in  written  form,  shall  be  included 
in  the  ofHcial  record. 

(d]  Protection  of  the  record.  Unless 
otherwise  ordered  in  a  particular  case 
by  the  Secretary,  the  record  shall  not  be 
removed  from  the  Department.  A 
certified  copy  of  such  record  shall  be 
made  available  to  any  court  before 
which  any  aspect  of  a  proceeding  is 
under  review,  with  appropriate 
safeguards  to  prevent  disclosure  of 
confidential  or  privileged  information 
that  may  be  included  therein. 

§  353.26  Ex  parte  meetings. 

A  written  memorandum  will  be 
prepared  of  any  ex  parte  meeting 
between  (a]  any  interested  party  or 
other  person  providing  factual 
information  relating  to  a  determination 
in  the  proceeding  and  (b]  the  person  to 
whom  the  authority  to  make 
determinations  under  the  Act  has  been 
delegated  (the  Assistant  Secretary  for 
Trade  Administration]  or  the  person 
making  a  final  recommendation  for 
decision  to  such  person  (the  Deputy 
Assistant  Secretary  for  Import 
Administration].  Such  memorandum 
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shall  be  prepared  as  expeditiously  as 
possible.  It  shall  be  included  in  the 
official  record.  TTie  memorandum  of 
such  ex  parte  meeting  shall  include  the 
date,  time  and  place  of  the  meeting,  the 
identity  of  all  persons  present,  and  a 
non-confidential  summary  of  the  matters 
discussed  or  then  submitted.  Normally 
this  memorandum  shall  be  prepared  by 
one  of  the  Government  participants  at 
the  meeting.  If  the  Assistant  Secretary 
or  Deputy  Assistant  Secretary  directs 
that  the  memorandum  be  prepared  by  a 
non-government  participant,  the 
Assistant  Secretary  or  Deputy  Assistant 
Secretary  (whichever  directs 
preparation  by  a  non-government 
participant)  shall  act  expeditiously  to 
approve  and  include  in  the  record  such 
memorandum. 

§  353.27  Confidentiality  maintained. 

Except  as  provided  in  §  353.30. 
information  submitted  to  the 
Department  which  is  designated  as 
confidential  by  the  person  submitting  it 
shall  not  be  disclosed  to  any  person 
(other  than  an  officer  or  employee  of  the 
United  States  Government  who  is 
directly  concerned  with  carrying  out  the 
investigation  in  connection  with  which 
the  information  is  submitted]  without 
the  consent  of  the  person  submitting  it. 

(§  353.26(e)  sets  forth  the  procedures 
followed  where  a  request  for 
confidential  treatment  is  denied,  in 
whole  or  in  part.) 

§  353.28  Requests  for  confidential 
treatment  of  information. 

(a)  Submission  and  contents  of 
requests.  Any'person  who  submits 
information  in  connection  with  a 
proceeding  may  request  that  such 
information,  or  any  specified  part 
thereof,  be  treated  as  confidentiaL  Any 
information  submitted  which  is  not 
designated  as  confidential  by  the  person 
submitting  it  normally  shall  not  be 
treated  as  confidential.  Information 
which  is  subject  to  a  request  for 
confidential  treatment  shall  be  set  forth 
on  separate  pages  and  each  such  page 
shall  be  clearly  marked  “Confidential 
Treatment  Requested.”  Each  separate 
request  for  confidential  treatment  of 
information,  other  than  information 
submitted  in  confidence  by  a  foreign 
government  which  is  restricted  from 
disclosure  pursuant  to  statute  or 
Excutive  Order,  shall  be  accompanied 
by  a  full  statement  of  the  reason  or 
reasons  why  the  submitting  party 
believes  that  each  piece  of  information 
subject  to  such  request  is  entitled  to 
confidential  treatrnent  within  the 
guidelines  set  forth  in  §  353.29.  All 
requests  for  confidential  treatment  shall 
be  accompanied  by  one  of  the  following: 


(1)  A  summary  or  approximated 
presentation  of  all  information  which 
may  be  disclosed  to  the  public  and 
which  is  sufficiently  full  and  descriptive 
of  the  confidential  information 
(generally,  data  in  numerical  form 
relating  to  prices  and  costs  of  individual 
firms  shall  be  considered  adequately 
summarized — and  not  incapable  of 
summary — if  presented — or  capable  of 
being  presented — in  terms  of  indices  or 
in  figures  within  10  percent  of  the  actual 
figure): 

(2)  A  statement  by  the  person 
submitting  the  information  that  the 
information  is  not  siisceptible  to  such  a 
summary  or  presentation,  accompanied 
by  a  full  statement  of  the  reasons 
supporting  this  conclusion;  or 

(3)  An  agreement  to  permit  disclosure 
under  protective  order,  accompanied  by 
a  brief  non-confidential  statement 
describing  the  confidential  data 
submitted,  which  need  not  be  as 
detailed  as  the  summary  provided  under 
paragraph  (a)(1)  of  this  section.  Should 
the  information  concerned  not  be 
released  under  an  administrative 
protective  order,  the  person  submitting 
the  information  must,  unless  he  requests 
that  the  information  be  returned  and  not 
considered  in  the  proceeding,  submit 
either  a  summary  or  approximated 
presentation  conforming  to  paragraph 
(a)(1)  of  this  section  or  a  statement 
under  paragraph  (a)(2)  of  this  section 
within  the  time  period  specified  in  the 
denial  of  the  request  for  an 
administrative  protective  order.  The 
requirements  of  the  preceding  sentence 
do  not  apply  where  the  Secretary, 
because  of  unusual  circumstances, 
determines  that  a  less  detailed 
nonconfidential  summary  is  appropriate. 
In  such  unusual  circumstances  such  less 
detailed  summary  as  deemed 
appropriate  by  the  Secretary  must  be 
submitted. 

(b)  Return  of  information  as  a  result 
of  non-conforming  requests.  Any 
information  for  which  confidential 
treatment  is  requested  which  does  not 
conform  to  the  requirements  of 
paragraph  (a)  of  this  section  (including 
the  requirement  that  any  summary  or 
approximated  presentation  be 
sufficiently  full  and  descriptive)  may  be 
returned  to  the  submitting  person, 
together  with  an  explanation  of  the 
reasons  it  is  non-conforming,  and  will 
not  be  considered  in  connection  with  the 
proceeding.  Information  so  returned  may 
be  resubmitted  with  a  new  request  for 
confidential  treatment  which  complies 
with  the  requirements  of  this  section, 
and  will  be  dealt  with  in  the  same 
manner  as  an  original  submission  of 
information  accompanied  by  a  request 


in  acceptable  form,  if  received  within 
the  time  for  the  original  submission. 
Belated  submissions  may  be  rejected. 

(c)  Consideration  of  requests.  While  a 
determination  as  to  whether  to  grant  a 
request  for  confidential  treatment  is 
pending,  the  information  for  which 
confidential  treatment  is  requested  shall 
be  treated  as  confidential  by  the 
Department.  A  determination  normally 
shall  be  made  within  10  business  days 
after  the  receipt  of  information 
accompanied  by  a  conforming  request 
for  confidential  treatment,  whether,  and. 
if  so,  to  what  extent,  the  request  for 
confidential  treatment  shall  be  granted 
and  whether  claims  submitted  under 
paragraph  (a)(2]  of  this  section  are 
justified. 

(d)  Treatment  of  information  where 
request  for  confidential  treatment  is 
granted.  (1)  If  a  request  for  confidential 
treatment  of  information  is  granted,  the 
information  covered  thereby  will  not  be 
made  available,  except  pursuant  to 

§  353.30,  for  inspection  or  copying: 

(1)  By  any  person  other  than  an  officer 
or  employee  of  the  United  States 
Government  directly  involved  with 
carrying  out  the  investigation  in  . 
connection  with  which  the  information 
is  submitted,  or 

(ii)  By  a  person  who  has  been 
specifically  authorized  to  receive  such 
information  by  the  person  who  requests 
the  confidential  treatment. 

(2)  Information  for  which  confidential 
treatment  is  granted  shall  be  made 
available  to  officers  and  employees  of' 
the  Commission  only  upon  confirmation 
that  the  confidentiality  of  such 
information  will  be  maintained  and  that 
it  will  not  be  disclosed,  either  publicly 
or  under  an  administrative  protective 
order,  without  the  express  written 
consent  of  the  Secretary, 

(3)  Information  submitted  in 
confidence  by  a  foreign  government 
shall  be  made  available  only  to  the 
extent,  and  under  the  procedures, 
provided  in  Executive  Order  12065  of 
June  28, 1978  (43  FR  28949),  or  any 
superseding  or  amending  Order. 

(e)  Treatment  of  information  where 
request  for  confidential  treatment  is 
denied.  Should  it  be  determined  that  any 
part  of  the  material  for  which 
confidential  treatment  has  been 
requested  (1)  does  not  warrant 
confidential  treatment  in  whole  or  in 
part,  (2)  is  in  a  form  which  cannot 
reasonably  be  associated  with,  or 
otherwise  used  to  identify,  the 
operations  of  a  particular  person  and 
thus  should  not  be  treated  as 
confidential,  or  (3)  that  information 
claimed  not  susceptible  to  a  non- 
confidential  summary  is  in  fact  capable 
of  such  treatment,  the  Department  shall 
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notify  the  person  who  submitted  the 
information.  Unless  the  person 
submitting  the  information  thereafter 
agrees  that  the  information  (including 
any  summarized  or  approximated 
presentation  thereof)  may  be  treated  as 
non-confidential  information,  or 
provides  a  summary  of  matters  found  to 
be  capable  of  such  treatment,  such 
information  (including  any  summarized 
or  approximated  presentation  thereof) 
shall  be  retiuued  to  the  submitting 
person  and  not  considered  in  the 
proceeding. 

§  353.29  Standards  for  determining 
confidentiaiity  of  information. 

(a)  In  general.  Information  ordinarily 
will  be  considered  to  be  privileged  or 
confidential  only  if  its  disclosure  would 
be  likely: 

(1)  To  cause  substantial  harm  to  the 
competitive  position  of  the  person 
submitting  the  information; 

(2)  To  have  a  substantial  adverse 
effect  upon  the  person  supplying  the 
information  or  upon  the  person  from 
whom  the  information  was  obtained;  or 

(3)  To  impair  the  ability  of  the  United 
States  Government  to  obtain  in  the 
future  necessary  information,  not 
required  by  law  to  be  provided,  from  the 
same  person  or  others  similarly  situated. 

(b)  Information  ordinarily  regarded  as 
appropriate  for  disclosure.  Except  as 
provided  in  paragraph  (c)  of  this  section 
information  ordinarily  will  be  regarded 
as  appropriate  for  disclosure  if  it  relates 
to: 

(1)  Prices,  market  conditions,  terms  of 
sale  or  similar  information  that  is 
published  or  otherwise  available  to  the 
public; 

(2)  Laws,  regulations.  Executive 
Orders,  or  other  official  documents 
which  are  published  in  the  country  by 
which  adopted,  as  well  as  translations 
thereof;  or 

(3)  Information  submitted  by  the 
petitioner  or  other  domestic  interested 
party  concerning  the  operations  of  a 
foreign  interested  party,  except  to  the 
extent  that  it  might  disclose  the  identity 
of  confidential  sources. 

(c)  Information  ordinarily  regarded  os 
privileged  or  confidential.  Information 
ordinarily  will  be  regarded  as  privileged 
or  confidential  if  it  would  disclose: 

(1)  Business  or  trade  secrets; 

(2)  Production  costs; 

(3)  Distribution  costs; 

(4)  Prices  of  actual  transactions  or 
offers; 

(5)  The  names  of  particular  customers 
or  suppliers;  or 

(6)  The  names  of  particular  persons 
from  whom  confidential  information 
was  obtained,  if  nondisclosure  of  the 


names  has  been  requested  and 
approved  by  the  Secretary. 

§  353.30  Limited  disclosure  of  certain 
confidential  information  under  an 
administrative  protective  order. 

(a)  In  general.  (1)  Any  confidential 
information  (other  than  information 
submitted  in  confidence  by  a  foreign 
government  which  is  restricted  from 
disclosure  pursuant  to  statute  or 
Executive  Order),  including  some  or  all 
of  the  information  described  in 
§  353.29(c),  may  be  made  available  to  an 
attorney  or  other  representative  under  a 
protective  order  as  described  in 
paragraph  (b)  of  this  section.  Forms  for 
submitting  requests  for  disclosure 
pursuant  to  a  protective  order 
incorporating  the  terms  of  this 
regulation  will  be  made  available.  The 
application  for  disclosure  pursuant  to 
protective  order  filed  by  an  attorney  or 
other  representative  of  a  party  to  the 
proceeding  must: 

(1)  Describe  with  particularity  the 
information  requested  and  set  forth  the 
reasons  for  the  request; 

(ii)  Indicate  the  procedures  to  be 
followed  to  avoid  unauthorized 
disclosure  of  the  information  requested; 
and 

(iii)  Demonstrate  good  cause  for 
release  of  such  information. 

(2)  Upon  receipt  of  an  application  for 
disclosure  of  confidential  information 
under  a  protective  order,  the  Secretary 
will  inform  the  person  fi'om  whom  the 
information  was  obtained  of  the  request 
and  provide  an  opportunity  for  such 
person  to  comment  thereon. 

(3)  In  determining  whether  to  release 
information  under  a  protective  order,  the 
Secretary  shall  weigh  whether  the  need 
of  the  person  requesting  the  information 
outweighs  the  need  of  the  person 
submitting  it  for  continued  confidential 
treatment.  Account  also  shall  be  taken 
of  the  probable  effectiveness  of  the 
sanctions  described  under  paragraph  (e) 
of  this  section,  or  other  sanctions  as 
may  be  prescribed  for  breach  of  the 
order.  Generally,  disclosure  under  a 
protective  order  will  be  made  only  to 
attorneys  who  are  subject  to  disbarment 
from  practice  in  the  event  of  a  violation 
of  the  order. 

(4)  Should  it  be  determined  to  release 
information  under  a  protective  order,  the 
person  submitting  the  information  will 
be  so  notified.  If  the  person  submitting 
the  information  does  not  agree  to  the 
release  of  the  information  under 
protective  order,  such  information  shall 
be  returned  to  the  submitting  person  and 
not  considered  in  the  proceeding. 

(b)  Protective  order.  The  protective 
order  under  which  information  is  made 
available  to  the  attorney  or  other 


representative  of  a  party  to  the 
proceeding  shall  require  that  attorney  or 
representative  to  submit  a  personal 
sworn  statement  that  he  will: 

(1)  Not  divulge  any  of  the  information 
so  obtained  and  not  otherwise  available 
to  him  to  any  other  person  other  than: 

(1)  Personnel  of  agencies  of  the  United 
States  Government  directly  responsible 
for  conducting  the  proceeding  in 
question  who  are  involved  in  such 
proceeding; 

(ii)  The  person  from  whom  the 
information  was  obtained; 

(iii)  An  attorney  in  good  standing 
employed  on  behalf  of  the  party 
requesting  the  disclosure  who  has 
furnished  an  appropriate,  similar 
statement;  or 

(iv)  Those  persons  other  than 
attorneys  employed  by  or  supervised  by 
the  attorney  or  representative  (but  in  no 
case  including  officers,  partners, 
associates  and  employees  of  the  party 
represented  or  any  other  domestic 
competitor  of  the  foreign  firm  whose 
information  is  involved)  having  a  need 
therefore  in  connection  with  preparing 
oral  or  written  statements  in  the 
proceeding,  who  shall  have  furnished  a 
similar  statement; 

(2)  Use  such  information  solely  for  the 
purposes  of  the  proceeding  then  in 
progress; 

(3)  Not  consult  with  any  person  other 
than  a  person  described  in  paragraph 
(b)(l)(i)  or  (ii)  of  this  section  concerning 
such  confidential  information  without 
obtaining  the  approval  of  the 
Department  and  the  party  (or  the 
attorney  for  the  party)  from  whom  such 
confidential  information  was  obtained; 

(4)  Take  adequate  precautions  to 
ensure  the  security  of  the  confidential 
materials  and  the  information  contained 
therein  subject  to  the  protective  order; 
and 

(5)  Promptly  report  any  breach  of  such 
agreement  to  the  Secretary. 

(c)  Acknowledgement  of  sanctions  for 
breach  of  protective  order.  The  sworn 
statement  referred  to  in  paragraph  (b)  of 
this  section  shall  include  an 
acknowledgement  by  the  person 
providing  it  that  breach  thereof: 

(1)  May  subject  the  following  persons 
to  disbarment  from  practice  before  any 
constituent  agency  of  the  Department 
for  up  to  seven  years  following 
publication  of  a  determination  that  the 
order  has  been  breached: 

(1)  The  person  submitting  the 
statement; 

(ii)  Any  firm  of  which  such  person  is  a 
partner,  associate,  or  employee;  and 

(iii)  Such  person’s  partners, 
associates,  employer  and  employees; 

(2)  Shall,  in  the  case  of  an  attorney, 
lead  to  referral  of  such  breach  to  the 
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ethics  panel  of  the  appropriate  bar 
associations;  and 

(3)  Shall  subject  the  offender  and  the 
party  he  represents  td  such  other 
administrative  sanctions  determined  to 
be  appropriate,  including  striking  from 
the  record  any  information  or  briefs 
submitted  by,  or  on  behalf  of,  the  party 
represented  by  the  offender,  terminating 
any  investigation  then  in  progress,  or 
revoking  any  Order  then  in  effect 

(d)  Final  disposition  of  materials 
released  under  protective  order.  Upon 
completion  of  a  proceeding,  or  at  such 
earlier  date  as  may  be  determined 
appropriate  for  particular  data,  the 
security  of  confidential  information  shall 
be  protected  by  requiring  each  attorney 
or  other  representative  to  return  all 
copies  of  materials  released  to  them 
pursuant  to  this  section  and  all  other 
materials  containing  the  confidential 
information  (such  as  notes  or  charts 
based  on  any  such  information  received 
under  protective  order),  accompanied  by 
a  certificate  from  the  attorney  or 
representative  to  whom  the  material 
was  delivered  or  disclosed  and  each 
person  specified  in  paragraph  (b)(lKiii) 
or  (iv)  of  this  section,  attesting  to  his 
personal,  good  faith  effort  to  determine 
that  no  other  copies  of  such  materials 
have  been  made  available  to  or  retained 
by  the  party  he  represents  or  any  other 
person  to  whom  disclosure  was  not 
specifically  authorized. 

.  (e)  Sanctions  for  breach  of  protective 

order.  (1)  The  Secretary  shall  determine 
whether  any  person  has  violated  a 
protective  order,  aiid,  as  a  sanction, 
may: 

(1)  Bar  any  such  person  and  any  firm 
of  which  such  person  is  a  partner, 
associate,  or  employee,  or  any  partner, 
associate,  employer,  or  employee  of 
such  person,  from  representing  any 
other  person’s  interest  before  any 
constituent  agency  of  the  Department  in 
any  capacity  for  a  period  of  up  to  seven 
years  from  the  date  of  pubbcation  in  the 
Federal  Register  of  a  notice  that  the 
existence  of  a  breach  has  been 
determined  to  exist; 

(ii)  In  the  case  of  a  violation  of  this 
section  by  an  attorney,  refer  such 
breach  to  the  ethics  panel  of  the 
appropriate  bar  associations:  and 

(iii)  Subject  the  offender  and  the  party 
he  represents  to  such  other 
administrative  ScUictions  as  are 
determined  by  the  Secretary  to  be 
appropriate,  including  striking  from  the 
record  any  information  or  briefs 
submitted  by,  or  on  behalf  of,  the  party 
represented  by  the  offender,  terminating 
any  investigation  then  in  progress,  or 
revoking  any  Order  then  in  effect. 

(2)  Any  person  to  whom  such 
sanctions  are  proposed  to  be  applied 


shall  be  afforded  a  reasonable 
opportunity  to  be  heard  before  the 
determination  is  made. 

§  353.31  Information  exempt  from 
disclosure. 

Information  which  might  otherwise  be 
available  under  this  subpart  shall  be 
exempt  from  disclosure  if  it  relates  to 
any  matter  which  is  required  to  be  kept 
confidential  pursuant  to  privilege, 
statute  or  Executive  Order.  This 
includes  information  that  has  been 
provided  to  the  United  States  in 
confidence  by  a  foreign  government  or 
international  organization  of 
governments.  Such  information  currently 
is  restricted  from  disclosure  pursuant  to 
Executive  Order  No.  12065  of  June  28. 
1978  (43  FR  28949). 

Subpart  C — Antidumping  Procedures 
and  Determinations 

§  353.35  Procedure  for  self-initiation. 

(a)  In  general.  Whenever  the 
Secretary  determines,  from  information 
available  to  him,  that  an  antidumping 
investigation  is  warranted  into  the 
question  of  whether  the  antidumping 
duty  imposed  by  section  731  of  the  Act 
should  be  imposed  with  respect  to  a 
particular  class  or  kind  of  merchandise 
imported  into  the  United  States,  he 
shall,  after  providing  an  opportunity  for 
consultation  to  the  signatory  or 
signatories  to  the  Agreement  on 
Antidumping  which  may  be  affected  by 
any  affirmative  determination,  publish 
in  the  Federal  Register  a  “Notice  of 
Initiation  of  Antidumping  Investigation." 
The  Notice  is  to  include: 

(1)  A  description  of  the  merchandise 
involved; 

(2)  The  name  of  the  country  of 
exportation  to  the  United  States  and,  if 
the  merchandise  is  produced  in  a 
country  other  than  that  from  which  it  is 
exported,  the  name  of  the  country  in 
which  the  merchandise  is  produced; 

(3)  A  summary  of  the  information 
received  that  would,  if  found  to  be 
accurate,  require  the  imposition  of 
antidumping  duties  pursuant  to  section 
731  of  the  Act;  and 

(4)  A  statement  that  the  investigation 
will  be  terminated  without  further  notice 
upon  publication  of  a  notice  of  a 
preliminary  or  final  negative  injury 
determination  by  the  Commission. 

(b)  Information  provided  to  the 
Commission.  Upon  initiation  of  the 
investigation,  the  Commission  will  be 
notified  promptly  and  will  be  provided 
with  such  information  as  is  available 
relating  to  the  matter  under 
investigation,  including  any  available 
information  on  the  amount  by  which  the 
foreign  maricet  value  exceeds  United 


States  price  and  the  volume  of  trade. 
Information  for  whidi  confidential 
treatment  has  been  granted  by  the 
Secretary  shall  be  made  available  to  the 
Commission  only  upon  confirmation  that 
the  confidentiality  of  such  information 
will  be  maintained  and  that  it  will  not 
be  disclosed,  either  publicly  or  under  an 
administrative  protective  order,  without 
the  express  written  consent  of  the 
Secretary. 

§  353.36  Procedures  for  initiation  by 
petition. 

(a)  Contents  of  petition.  Any 
interested  party,  as  defined  in 
subparagraph  (C),  (D),  or  (E)  of  section 
771(9)  of  the  Act,  who  has  reason  to 
believe  that  merchandise  imported  into 
the  United  States  is  being,  or  is  likely  to 
be,  sold  at  less  than  fair  value,  by 
reason  of  which  an  industry  in  the 
United  States  is  being  or  is  likely  to  be 
materially  injured  or  its  establishment  is 
being  materially  retarded,  may  file  a 
petition  on  behalf  of  an  industry 
pursuant  to  section  731  of  the  Act  with 
the  Secretary,  Attention:  Assistant 
Secretary  for  Trade  Administration, 
Room  3826,  Department  of  Commerce, 
Washington,  D.C,  20230,  requesting  the 
imposition  of  additional  duties  in  an 
amount  equal  to  the  amount  by  which 
the  foreign  market  value  exceeds  the 
United  States  price.  The  petition  shall 
contain,  or  be  accompanied  by, 
information,  to  the  extent  reasonably 
available  to  the  petitioner,  in 
substantially  the  following  form; 

(1)  The  name  and  address  of  the 
petitioner  and  any  other  person,  firm,  or 
association  the  petitioner  represents,  if 
appropriate: 

(2)  The  industry  on  whose  behalf  the 
petition  is  filed,  including  the  names  of 
other  enterprises  included  in  such 
industry; 

(3)  A  statement  indicating  whether  the 
applicant  has  filed,  or  is  filing,  for  ‘ 
import  relief  pursuant  to  section  201  of 
the  Trade  Act  of  1974  (19  U.S.C.  2251),  or 
has  initiated  proceedings  pursuant  to 
section  337  or  702  of  the  Act  (19  U.S.C. 
1337, 1671a),  section  232  of  the  Trade 
Expansion  Act  of  1962  (19  U.S.C.  1862), 
or  section  301  of  the  Trade  Act  of  1974 
(19  U.S.C,  2411)  with  respect  to  the 
merchandise  which  is  the  subject  of  the 
proceeding; 

(4)  A  detailed  description  of  the 
imported  merchandise  in  question, 
including  its  technical  characteristics 
and  uses,  and,  where  appropriate,  its 
tariff  classification  under  the  Tariff 
Schedules  of  the  United  States; 

(5)  The  name  of  the  country  or 
countries  from  which  the  merchandise  is 
being,  or  is  likely  to  be.  exported  to  the 
United  States  and,  if  the  merchandise  is 
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produced  in  a  country  other  than  that 
from  which  it  is  exported,  the  name  of 
the  country  in  which  it  is  produced; 

(6)  The  names  and  addresses  of  all 
known  foreign  enterprises  believed  to  be 
manufacturing,  producing  or  exporting 
the  merchandise  in  question; 

(7)  All  pertinent  facts  as  to  the  price  at 
which  the  foreign  merchandise  is  sold  or 
offered  for  sale  in  the  United  States  and 
in  the  home  market  in  which  produced 
or  from  which  exported,  including 
information  concerning  transportation 
and  insurance  charges,  and  if 
appropriate,  information  regarding  sales 
in  third  countries  or  the  cost  of 
producing  the  merchandise.  Petitioners 
unable  to  furnish  information  on  foreign 
sales  or  costs  may  present  information 
concerning  U.S.  domestic  producers’ 
costs  adjusted  for  differences  in  the 
foreign  country  in  question  from 
information  publicly  available; 

(8)  If  the  merchandise  is  being 
exported  from  a  country  which  is 
considered  to  be  a  state-controlled- 
economy-country,  any  information 
pertaining  to  the  price  or  prices  at  which 
such  or  similar  merchandise  of  a  non¬ 
state-con  trblled-economy-country  or 
countries,  considered  to  be  comparable 
in  terms  of  economic  development  to  the 
state-controlled-economy-country,  is 
sold  for  consumption  in  the  home 
market  of  that  country  or  coimtries  or  to 
other  countries  (including  the  United 
States),  or  the  constructed  value  of  such 
or  similar  merchandise  in  a  non-state- 
controlled-economy-country,  determined 
in  accordance  with  §  353.8; 

(9)  Evidence,  if  any,  that  sales  in  the 
home  market  are  being  made  at  a  price 
which  represents  less  than  the  cost  of 
production  of  the  merchandise,  and  the 
circumstances  under  which  such  sales 
are  made; 

(10)  The  volume  and  value  of  imports 
of  the  merchandise  from  the  country  in 
question  in  the  most  recent  two-year 
period,  and  also  other  periods  if  the 
petitioner  believes  such  other  periods  to 
be  more  representative,  or,  if  the 
merchandise  is  not  presently  imported 
into  the  United  States  or  is  not  imported 
in  signiHcant  quantities,  information  as 
to  the  likelihood  of  its  importation; 

(11)  The  names  and  addresses  of 
enterprises  believed  to  be  importing  the 
merchandise; 

(12)  The  names  and  addresses  of  other 
enterprises  in  the  United  States  engaged 
in  the  production,  manufacture  or  sale  of 
like  merchandise.  If  numerous, 
information  need  not  be  provided  with 
respect  to  any  enterprises  that 
accounted  for  less  than  2  percent  of 
domestic  production,  manufacture  or 
sale  of  such  merchandise  during  the 
most  recent  12-month  period; 


(13)  Information  as  to  the  material 
injury  or  threat  thereof  to,  or  the 
material  retardation  of  the 
establishment  of,  a  United  States 
industry  by  reason  of  the  imported 
merchandise  alleged  to  be  sold  at  less 
than  fair  value,  as  described  in  19  CFR 
207.11  and  207.26; 

(14)  If  “critical  circumstances”  are 
alleged,  information  should  be 
presented — (A)  as  to  a  history  of 
dumping  or  (B)  that  the  importer  knew 
or  should  have  known  the  exporter  was 
selling  at  less  than  fair  value,  and  (C) 
that  injury  which  is  difficult  to  repair  is 
caused  by  reason  of  massive  imports  in 
a  relatively  short  period;  and 

(15)  Any  documentation  on  which 
petitioner  relies  in  making  its  petition. 

Forms  for  the  submission  of  petitions 
may  be  adopted  h*om  time  to  time.  The 
use  of  such  forms  shall  not  be 
mandatory,  provided  the  information 
required  thereby  and  reasonably 
available  to  the  petitioner  is  otherwise 
included  in  the  petition. 

(b)  Translations  to  English.  Unless 
such  requirement  is  waived  in  individual 
cases,  any  information  submitted  in  the 
petition  or  in  support  thereof,  which  is  in 
a  foreign  language,  must  be 
accompanied  by  an  English  translation. 

(c)  Simultaneous  filing  with 
Commission.  The  Petitioner  shall  file  a 
copy  of  the  petition  with  the 
Commission  on  the  same  day  as  the 
petition  is  filed  with  the  Secretary  and 
shall  so  certify  in  submitting  the  petition 
to  the  Secretary. 

(d)  Confidentiality  of  information. 

Any  petition  which  contains  information 
for  which  confidential  treatment  has 
been  requested  and  which  is  essential  to 
support  the  petition  will  not  be 
considered  to  have  been  received  in 
acceptable  form  unless  the  requirements 
of  section  353.28(a)  are  met. 

(e)  Amendment  of  petition.  Upon 
timely  receipt  of  additional  information, 
the  Secretary  shall  allow  amendment  of 
the  petition.  Any  such  amendments  must 
be  filed  with  the  Commission  on  the 
same  day  as  they  are  filed  with  the 
Secretary. 

(f)  Form  and  number  of  copies.  The 
petition  and,  to  the  extent  feasible,  all 
supporting  information,  shall  be 
submitted  on  letter-size  paper,  double 
spaced,  typewritten  or  printed,  in  at 
least  10  copies. 

(g)  Notification  of  affected  country’s 
representative.  Upon  receipt  of  a 
petition,  a  non-confidential  copy  with  a 
non-confidential  summary  of 
confidential  data  contained  in  the 
petition  shall  promptly  be  delivered  to  a 
representative  in  Washington,  D.C.  of 
the  affected  coimtry  or  countries  in 
which  merchandise  subject  to  the 


investigation  is  manufactured  or 
produced. 

(h)  Additional  information  concerning 
requirements  for  petitions.  Additional 
information  concerning  requirements  for 
petitions  may  be  obtained  by  contacting 
the  office  of  the  Assistant  Secretary  for 
Trade  Administration,  Room  3850, 
Department  of  Commerce,  Washington. 
D.C.  20230;  (202)  377-2867. 

§  353.37  Determination  of  sufficiency  of 
petition. 

(a)  Determination  of  sufficiency. 
Within  20  days  after  a  petition  is  filed 
under  §  353.36,  a  determination  shall  be 
made  by  the  Secretary  on  the  sufficiency 
of  the  petition.  A  petition  is  considered 
to  be  filed  at  the  time  it  is  received  by 
the  Secretary. 

(b)  Notice.  If  a  petition  properly 
alleges  the  basis  on  which  antidumping 
duties  may  be  imposed  under  section  > 
731  of  the  Act,  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations,  and  is  filed 
by  an  interested  party  described  in 
subsection  (C),  (D)  or  (E)  of  section 
771(9)  of  the  Act,  an  investigation  shall 
be  initiated  and  a  notice  of  “Initiation  of 
Antidumping  Investigation”  shall  be 
published  in  the  Federal  Register.  Unless 
otherwise  stated  in  the  notice,  the 
investigation  will  relate  to  all 
merchandise  of  the  class  or  kind  in 
question  from  the  exporting  country.  The 
notice  shall  contain  a  description  of  the 
merchandise^ubject  to  the 
investigation,  based  on  consultation 
between  the  Secretary  and  the 
Commission. 

(c)  Insufficiency  of  petition.  If  it  is 
determined  that  a  petition  does  not 
properly  allege  the  basis  on  which 
antidumping  duties  may  be  imposed 
under  section  731  of  the  Act,  does  not 
contain  information  deemed  reasonably 
available  to  the  petitioner  supporting  the 
allegations,  or  is  not  filed  by  an 
interested  party  described  in  subsection 
(C),  (D)  or  (E)  of  section  771(9)  of  the 
Act.  the  petition  shall  be  dismissed  and 
the  proceeding  terminated.  The 
petitioner  shall  be  notified  in  writing  of 
the  reasons  for  dismissal,  and  a  notice 
of  “Dismissal  of  Antidumping  Petition” 
shall  be  published  in  the  Federal 
Register,  which  shall  simimarize  the 
reasons  for  dismissal  of  the  petition. 

(d)  Notice  to  Commission.  A  copy  of 
any  determination  hereunder  shall  be 
furnished  promptly  to  the  Commission. 

If  the  investigation  is  initiated,  such 
information  as  has  been  received 
relating  to  the  matter  under 
investigation  shall  be  made  available  to 
the  Commission.  Information  for  which 
confidential  treatment  has  been  granted 
by  the  Secretary  shall  be  made 
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available  to  the  Commission  only  upon 
confirmation  that  the  confidentiality  of 
such  information  will  be  maintained  and 
that  it  will  not  be  disclosed,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  express 
written  consent  of  the  Secretary. 

§  353.38  Full-scale  Investigation. 

(a)  Upon  publication  of  the  notice  of 
“Initiation  of  Anti-dumping 
Investigation,"  the  Secretary  shall 
proceed  promptly  to  obtain  such 
information  as  may  be  necessary  for 
preliminary  and  final  determinations  of 
sales  at  less  than  fair  value.  The 
Secretary  normally  will  examine  at  least 
60  percent  of  the  dollar  volume  of 
exports  to  the  United  States  from  any 
country  subject  to  an  antidumping 
investigation.  Ordinarily  the  Secretary 
will  require  a  foreign  manufacturer, 
producer,  or  exporter  subject  to  the 
investigation  to  submit  pricing 
information  covering  a  period  of  at  least 
150  days  prior  to,  and  30  days  after,  the 
first  day  of  the  month  during  which  the 
petition  was  received  in  acceptable 
form.  The  Secretary  may,  however, 
require  the  submission  of  pricing 
information  for  such  other  period  as  he 
deems  necessary  and  he  may  also 
require  the  submission  of  pricing 
information  on  a  current  basis  during 
the  course  of  an  investigation.  Where 
appropriate,  cost  information  also  will 
be  required. 

(b)  When  the  Secretary  examines  less 
than  85  percent  by  dollar  volume  of  the 
exports  to  the  United  States  of  the 
merchandise  subject  to  the 
investigation,  the  Secretary  will  inform 
interested  exporters  of  such 
merchandise  of  which  exporters  and 
what  percentage  of  total  exports  to  the 
United  States  are  being  examined. 

§  353.39  Preliminary  determinations. 

(a)  In  general  Within  160  days  after 
the  date  on  which  a  petition  is  filed 
under  section  732(b)  of  the  Act,  or  an 
investigation  is  commenced  under 
section  732(a)  of  the  Act,  but  not  before 
an  affirmative  preliminary 
determination  by  the  Commission  under 
section  733(a)  of  the  Act. 

(1)  A  preliminary  determination  shall 
be  made,  based  upon  the  best 
information  available  at  the  time  of  the 
determination,  as  to  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  foreign  merchandise  which  is  the 
subject  of  the  investigation  is  being  sold 
or  is  likely  to  be  sold  at  less  than  fair 
value;  and 

(2)  If  the  determination  is  affirmative, 
the  amount  by  which  the  foreign  market 
value  exceeds  the  United  States  price 
shall  be  estimated  and  stated. 


Notice  of  the  determination,  the 
parties  affected,  and  the  estimated 
amount  by  which  the  foreign  market 
value  exceeds  the  United  States  price 
shall  be  published  in  the  Federal 
Register.  The  determination  shall  be 
mailed  or  otherwise  delivered  to  all  ' 
parties  to  the  proceeding  and  the 
Commission. 

(b)  Request  for  extension  by 
petitioner.  If  a  request  for  an  extension, 
stating  the  reasons  for  the  request,  is 
received  from  the  petitioner  no  later 
than  25  days  before  the  preliminary 
determination  would  otherwise  be 
required  under  section  733(b)  of  the  Act. 
the  preliminary  determination  may  be 
postponed  until  not  later  than  the  210th 
day  after  the  date  on  which  the  petition 
is  filed.  Upon  acting  on  such  a  request,  a 
notice  of  “Postponement  of  Preliminary 
Determination”  shall  be  published  in  the 
Federal  Register,  stating  that  it  has  been 
made  at  the  petitioner’s  request. 

(c)  Extraordinarily  complicated  cases. 
(1)  If  a  case  is  determined  to  be 
extraordinarily  complicated,  the 
preliminary  determination  shall  be  made 
no  later  than  the  210th  day  after  the 
petition  is  filed  under  section  732(b)  of 
the  Act,  or  an  investigation  is 
commenced  under  section  732(a)  of  the 
Act. 

(2)  Any  determination  that  a  case  is 
“extraordinarily  complicated”  shall  be 
based  on  expess  findings  that: 

(i)  The  importing  and  exporting 
parties  are  cooperating  with  the  , 
investigation: 

(ii)  The  case  is  extraordinarily 
complicated  by  reason  of  (A)  the 
number  and  complexity  of  the 
transactions  under  investigation  or  the 
adjustments  to  be  considered,  (B)  the 
novelty  of  the  issues  presented,  or  (C) 
the  number  of  firms  whose  activities 
must  be  investigated;  and 

(iii)  Additional  time  is  needed  to  make 
the  preliminary  determination. 

(3)  All  parties  to  the  proceeding  shall 
be  notified  in  writing  of  any 
determination  to  treat  the  case  as 
“extraordinarily  complicated”  not  later 
than  20  days  before  the  date  on  which 
the  preliminary  determination  would 
otherwise  be  required  under  section 
733(b)  of  the  Act.  Upon  making  such  a 
determination,  a  notice  of 
“Postponement  of  Preliminary 
Determination”  shall  be  published  in  the 
Federal  Register,  which  notice  shall 
summarize  the  reasons  for  the 
postponement. 

(d)  Waiver  of  verification.  Within  75 
days  after  the  initiation  of  an 
investigation,  an  official  designated  for 
such  purpose  by  the  Secretary  shall 
review  the  information  received  during 
the  first  60  days  of  the  investigation.  If 


this  official  (who  shall  not  be  the  official 
responsible  for  making  the  preliminary 
determination)  concludes  that  there 
appears  to  be  sufficient  information 
available  upon  which  the  preliminary 
determination  can  reasonably  be  based, 
all  nonconfidential  information  and  all 
other  information  available  under 
section  777  of  the  Act  shall  be  disclosed 
to  the  petitioner  and  any  other  party  to 
the  proceeding  that  requests  such 
disclosure.  Within  3  working  days  after 
such  disclosure,  the  petitioner  and  each 
domestic  party  to  whom  such  disclosure 
was  made  may  furnish  an  irrevocable 
written  waiver  of  verification  of  the 
information  received  by  the  Secretary 
and  an  agreement  that  it  is  willing  to 
have  a  preliminary  determination  made 
on  the  basis  of  the  record  then  available 
to  the  Secretary.  If  a  timely  waiver  and 
agreement  have  been  received  from  the 
petitioner  and  each  domestic  party  to 
whom  the  disclosure  was  made,  and  the 
Secretary  finds  that  sufficient 
information  is  then  available  upon 
which  the  preliminary  determination 
can  reasonably  be  based,  a  preliminary 
determination  shall  be  made  within  90 
days  after  the  commencement  of  the 
investigation  on  the  basis  of  the  record 
established  during  the  first  60  days  after 
the  investigation  was  commenced. 

(e)  Contents  of  preliminary 
determination.  'The  preliminary 
determination  shall  include  conclusions 
with  regard  to  all  facts  and  issues  of  law 
considered  material  to  the 
determination,  the  name  of  the 
petitioner  and  of  the  industry  on  whose 
behalf  the  petition  was  filed,  a 
description  of  the  merchandise  involved, 
the  name  of  the  country  of  exportation, 
and,  if  practicable,  the  names  of  the 
foreign  manufacturers,  producers,  or 
exporters.  If  affirmative,  the 
determination  shall; 

(1)  Order  the  suspension  of  liquidation 
of  all  entries  of  merchandise  subject  to 
the  determination  which  is  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  notice  of  the 
determination  in  the  Federal  Register; 
and 

(2)  Impose  provisional  measures  by 
requiring  a  cash  deposit,  or  the  posting 
of  a  bond  or  other  security  for  each 
entry  of  the  merchandise  concerned 
equal  to  the  estimated  amount  by  which 
the  foreign  market  value  exceeds  the 
United  States  price.  The  posting  of  a 
bond  or  other  security  will  be  deemed 
adequate  unless  the  revenue  will  not  be 
sufficiently  protected. 

(f)  Commission  access  to  information. 
All  information  upon  which  the 
determination  was  based  and  which  the 
Commission  may  consider  relevant  to  its 
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injury  determination  shall  be  made 
available  to  the  Commission. 

Information  for  which  confidential 
treatment  has  been  granted  by  the 
Secretary  shall  be  made  available  to  the 
Commission  only  upon  conHrmation  that 
the  confidentiality  of  such  information 
will  be  maintained  and  that  it  will  not 
be  disclosed,  either  publicly  or  under  an 
administrative  protective  order,  without 
the  express  written  consent  of  the 
Secretary. 

§  153.40  Critical  circumstances 
determinations. 

(a)  Determination.  If.  not  less  than  30 
days  before  the  date  on  which  a  Hnal 
determination  is  due.  a  petitioner  alleges 
critical  circumstances,  then  at  the  time 
the  preliminary  determination  is  made 
or.  if  such  determination  is  due  within  20 
days  or  has  already  been  made,  then 
within  1  month  after  the  allegation  is 
received,  a  determination  shall  be  made, 
on  the  basis  of  the  best  information 
available  at  the  time,  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that: 

(1) (i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation;  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  fair  value;  and 

(2)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

If,  not  more  than  30  but  not  less  than 
20  days  before  the  date  on  which  a  hnal 
determination  is  due,  a  petitioner  alleges 
critical  circumstances,  then  no 
preliminary  determination  as  to  critical 
circumstances  shall  be  made.  A  Gnding 
as  to  critical  circumstances  shall  be 
included  pursuant  to  §  353.44(c)  in  the 
Afnrmative  Final  Determination.  In 
making  such  determination,  account 
shall  be  taken  of  departures  in  the  ratio 
of  import  penetration  of  the  subject 
merchandise  and  historic  patterns  of 
importation. 

(b)  Notification  of  Commission.  The 
Commission  shall  be  notified  promptly 
of  any  determination  under  this  section. 

(c)  Suspension  of  liquidation.  Upon  an 
affirmative  preliminary  determination  of 
critical  circumstances,  any  suspension 
of  liquidation  ordered  under  section 
733(d)(1)  of  the  Act  shall  apply,  or  if 
notice  of  suspension  of  Uquidation  has 
already  been  published,  such 
suspension  shall  be  amended  to  apply, 
to  unliquidated  entries  of  merchandise 
entered,  or  withdrawn  from  warehouse. 


for  consumption  on  or  after  the  date 
which  is  90  days  before  the  date  on 
which  suspension  of  liquidation  was 
first  ordered. 

(d)  Publication  of  notice.  Upon  an 
afnrmative  preliminary  determination  of 
critical  circumstances,  notice  thereof 
shall  be  published  in  the  Federal 
Register,  either  as  part  of  the  notice  of 
preliminary  determination,  or,  if  the 
preliminary  determination  already  has 
been  published,  as  a  separate  notice  of 
“Preliminary  Determination  of  Critical 
Circumstances.” 

§  153.41  Termination  of  investigation. 

(a)  Termination  upon  withdrawal  of 
petition.  An  antidumping  investigation 
may  be  terminated  at  any  time  upon 
withdrawal  by  the  petitioner  of  the 
petition  on  which  the  investigation  was 
initiated,  after  notice  to  all  other  parties 
to  the  proceeding  and  consultation  with 
the  Commission.  No  investigation  shall 
be  terminated  unless  it  is  determined 
such  termination  is  in  the  public  interest. 
Notice  of  any  termination  shall  be 
published  in  the  Federal  Register, 
together,  where  appropriate,  with  a  copy 
of  any  correspondence  exchanged  with 
the  petitioner  on  the  basis  of  which  the 
petitioner  withdrew  the  petition  and  the 
investigation  was  terminated. 

(b)  Termination  upon  negative 
determination.  An  investigation  shall  be 
deemed  terminated,  without  further 
comment  or  action,  upon  publication  of 
any  negative  final  determination,  or  a 
negative  preliminary  or  Hnal 
determination  by  the  Commission  on  the 
issue  of  injury. 

§  153.42  Suspension  of  investigation. 

(a)  Agreements  to  eliminate 
completely  sales  at  less  than  fair  value 
or  to  cease  exports.  An  investigation 
may  be  suspended  at  any  time  before  a 
Hnal  determination  if  the  exporters  of 
the  merchandise  which  is  the  subject  of 
the  investigation  who  account  for 
substantially  all  of  the  imports  of  the 
merchandise  which  is  the  subject  of  the 
investigation  agree: 

(1)  To  cease  exports  of  the 
merchandise  to  the  United  States  within 
6  months  after  the  date  on  which  the 
investigation  is  suspended,  or 

(2)  To  revise  their  prices  promptly  to 
eliminate  completely  any  amount  by 
which  the  foreign  market  value  of  the 
merchandise  which  is  the  subject  of  the 
agreement  exceeds  the  Unites  States 
price  of  that  merchandise. 

(b)  Agreements  eliminating  injurious 
effect  (1)  Generally.  An  investigation 
may  be  suspended  at  any  time  before  a 
Hnal  determination  upon  acceptance  of 
an  agreement  to  revise  prices  from 
exporters  accounting  for  substantially 


all  of  the  imports  of  the  merchandise 
which  is  the  subject  of  the  investigation, 
if  it  is  determined: 

(1)  Extraordinary  circumstances  are 
present;  and 

(ii)  The  agreement  will  eliminate 
completely  the  injurious  effect  of  the 
exports  to  the  United  States  of  the 
merchandise  which  is  the  subject  of  the 
investigation. 

(2)  Additional  requirements.  No 
agreement  under  this  subsection  may  be 
accepted  unless: 

(i)  The  suppression  or  undercutting  of 
price  levels  of  like  domestic  products  by 
imports  of  the  merchandise  will  be 
prevented;  and 

(ii)  For  each  entry  of  each  exporter  the 
amount  by  which  the  estimated  foreign 
market  value  exceeds  the  United  States 
price  will  not  exceed  15  percent  of  the 
weighted  average  amount  by  which  the 
estimated  foreign  market  value 
exceeded  the  United  States  price  for  all 
less-than-fair-value  entries  of  the 
exporter  examined  during  the  course  of 
the  investigation. 

(c)  Definition  of  “substantially  all.  ” 
For  purposes  of  section  734  (b)  and  (c)  of 
the  Act,  exporters  who  accoimt  for 
"substantially  all”  of  the  imports  in 
question  shall  mean  exporters  who  have 
accounted  for  no  less  than  85  percent  by 
volume  of  the  subject  merchandise 
imported  into  the  United  States  during 
the  period  of  investigation,  or  such  other 
recent,  representative  period  determined 
appropriate.  The  number  and  identity  of 
affected  exporters  shall  be  considered 
no  less  frequently  than  once  annually  in 
connection  with  the  determination 
required  under  section  751  of  the  Act. 
and,  if  appropriate,  additional  or 
different  exporters  may  be  required  to 
furnish  assurances  to  ensure  continued 
applicability  of  the  assurance  to  the 
requisite  percentage  of  the  affected 
trade. 

(d)  Definition  of  “extraordinary 
circumstances.  "For  purposes  of  section 
734(c)  of  the  Act,  “extraordinary 
circumstances”  shall  mean 
circumstances  in  which  (1)  suspension 
of  the  investigation  will  be  more 
beneficial  to  the  domestic  industry  than 
continuation  of  the  investigation,  and  (2) 
the  investigation  is  complex.  For 
purposes  of  this  section,  “complex”  shall 
mean  there  are  a  large  number  of 
transactions  to  be  investigated  or 
adjustments  to  be  considered,  the  issues 
raised  are  novel,  or  the  number  of  firms 
involved  is  large. 

(e)  Monitoring  of  agreements.  No 
agreement  under  section  734  of  the  Act 
shall  be  accepted  unless  effective 
monitoring  of  the  agreement  is 
practicable.  In  accepting  assurances  and 
in  monitoring  compliance  therewith,  the 
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Secretary  shall  not  be  obliged  to 
ascertain  on  a  continuing  basis  the  level 
of  domestic  prices  of  merchandise  like 
that  covered  by  the  agreement. 

(f)  Public  interest  No  agreement 
under  section  734  of  the  Act  shall  be 
.accepted  unless  the  agreement  is 
determined  to  be  in  the  public  interest. 

(g)  Exports  not  to  increase  during 
interim  period.  No  agreement  to  cease 
exports  to  the  United  States  under 
section  734{b)‘(l)  of  the  Act  shall  be 
accepted  unless  that  agreement  provides 
an  adequate  means  of  ensuring  that  the 
quantity  of  the  merchandise  covered  by 
that  agreement  and  exported  to  the 
United  States  during  the  period  provided 
for  cessation  of  exports  does  not  exceed 
the  quantity  of  such  merchandise 
exported  to  the  United  States  during  the 
most  recent  representative  period 
determined  to  be  appropriate  to  the 
case.  In  ordinary  circumstances,  the 
representative  period  shall  refer  either 
to  the  six  months  preceding  the  month  in 
which  the  petition  was  filed  or  the 
comparable  six  month  period  of  a  year 
earlier,  whichever  more  accurately 
reflects  the  historical  level  of 
importation  absent  import  surges.  If  the 
level  of  exports  to  the  United  States 
exceeds  the  volume  exported  during  the 
period  determined  most  representative, 
then  the  agreement  may  be  deemed 
violated  and  the  provisions  of  §  353.43 
will  be  applicable. 

(h)  Procedures  for  suspension  of 
investigations.  Prior  t0  accepting  any 
agreement  under  section  734; 

(1)  The  petitioner  shall  be  notified  and 
consulted  with  concerning  the 
Secretary’s  intention  to  suspend  the 
investigation.  A  copy  of  the  proposed 
agreement  shall  be  furnished  to  the 
petitioner  no  less  than  30  days  prior  to 
the  proposed  suspension  of  the 
investigation.  Any  such  agreement  shall 
contain  the  procedures  to  be  followed  to 
monitor  compliance,  and  a  statement  of 
the  compatibility  of  the  agreement  with 
the  requirements  of  subsections  (b)  and 
(d)  or  (c)  and  (d)  of  section  734  of  the 
Act: 

(2)  All  parties  to  the  proceeding  shall 
be  notified  of  the  proposed  suspension 
not  less  than  30  days  prior  thereto;  and 

(3)  All  parties  to  the  proceeding  and 
other  government  agencies  which  may 
have  an  interest  in  the  effects  of  the 
agreement  shall  be  afforded  an 
opportunity  to  submit  written  comments 
and  information  for  the  record  with 
respect  to  the  proposed  suspension. 

(i)  Issuance  of  an  affirmative 
preliminary  determination.  Upon 
acceptance  of  an  agreement  to  suspend 
an  investigation,  a  “Notice  of 
Suspension  of  Antidumping 
Investigation"  shall  be  published  in  the 


Federal  Register,  including  a  summary 
of  the  principal  provisions  of  the 
agreement  on  the  basis  of  which  the 
investigation  was  suspended.  Unless  an 
Affirmative  Preliminary  Determination 
has  already  been  issued,  an 
“Affirmative  Preliminary 
Determination”  shall  be  published 
together  with  the  notice  suspending  the 
proceeding. 

(j)  Suspension  of  liquidation.  (1) 
Cessation  of  exports:  complete 
elimination  of  dupiping  margin.  If  an 
agreement  is  accepted  which  provides 
for  the  cessation  of  exports  or  complete 
elimination  of  a  dumping  margin  of 
merchandise  exported  to  the  United 
States,  pursuant  to  section  734(b)  of  the. 
Act,  then,  notwithstanding  the  issuance 
of  an  Affirmative  Preliminary 
Determination,  the  liquidation  of  entries 
of  merchandise  covered  by  the 
agreement  shall  not  be  suspended.  If 
liquidation  has  previously  been 
suspended  in  the  investigation,  such 
suspension  shall,  without  further 
comment  or  action,  terminate  on  the 
date  the  notice  is  published  and 
estimated  antidumping  duties  shall  be 
refunded,  or  appropriate  bonds  or  other 
security  shall  be  released. 

(2)  Other  suspension  agreements. 
Agreements  to  suspend  an  investigation 
other  than  those  described  in  paragraph 
(j)(l)  of  this  section  shall  not  affect  the 
suspension  of  liquidation  of  entries  of 
merchandise  (except  that  the  security 
required  may  be  adjusted  to  reflect  the 
effect  of  the  agreement)  until  the 
Commission  has  completed  its  review  of 
the  suspension  agreement,  if  such 
review  is  requested.  If  no  request  for 
review  of  suspension  is  received  by  the 
Commission  within  20  days  after  the 
“Notice  of  Suspension  of  Antidumping 
Investigation"  is  published,  the 
suspension  of  liquidation  shall,  without 
further  comment  or  action,  terminate  on 
the  21st  day  after  such  publication. 

(k)  Commission  review.  Where  the  , 
Commission,  having  undertaken  a 
review  of  an  agreement  to  suspend  an 
investigation  other  than  one  described 
in  paragraph  (])(1)  of  this  section,  makes 
a  negative  determination,  the  Secretary 
shall  resume  his  investigation  on  the 
date  of  publication  of  such 
determination  as  if  the  affirmative 
preliminary  determination  under 
§  353.39  had  been  made  on  that  date. 
Where  the  Commission  makes  an 
affirmative  determination  in  such  a 
case,  the  Secretary  shall  continue  the 
suspension  of  the  investigation  and 
terminate  any  suspension  of  liquidation 
which  may  then  be  in  effect,  and  all 
estimated  antidumping  duties  shall  be 


refunded  and  all  appropriate  bonds  or 
other  security  shall  be  released. 

(1)  Continuation  of  investigation.  By 
filing  a  request  with  both  the  Secretary 
and  the  Commission  on  the  same  date, 
exporters  accounting  for  a  significant 
proportion  of  exports  to  the  United 
States  of  the  merchandise  which  is  the 
subject  of  the  investigation,  or  the 
petitioner  or  any  other  domestic 
interested  party  (within  the  meaning  of 
subparagraph  (C),  (D)  or  (E)  of  section 
771(9)  of  the  Act),  which  is  a  party  to  the 
proceeding,  may,  during  the  20-day 
period  following  the  date  of  publication 
of  the  notice  of  suspension,  request  a 
continuation  of  the  investigation.  Upon 
receiving  such  a  request,  the  Secretary 
and  Commission  shall  continue  the 
investigation.  If,  as  a  result  of  such 
continued  investigation,  a  Final 
Negative  Determination  is  made  or  the 
Commission  makes  a  negative  injury 
determination,  the  investigation  shall  be 
terminated,  without  further  comment  or 
action,  and  notice  thereof  published  in 
the  Federal  Register.  If  an  Affirmative 
Final  Determination  is  made  and  the 
Commission  makes  an  affirmative  injury 
determination,  the  suspension  shall 
remain  in  effect  in  accordance  with  its 
terms.  The  provisions  of  paragraph  (j)  of 
this  section  regarding  the  suspension  of 
liquidation  of  entries  of  merchandise 
covered  by  the  -agreement  are 
unaffected  by  this  subsection. 

§  353.43  Violations  of  agreements. 

(a)  In  general.  If  it  is  determined  that 
an  agreement  on  the  basis  of  which  an 
investigation  was  suspended  is  being,  or 
has  been  violated,  or  no  longer  meets 
the  requirements,  of  subsections  (b)  and 
(d)  or  (c)  and  {d)  of  section  734  of  the 
Act: 

(1)  Liquidation  of  the  unliquidated 
entries  of  merchandise  shall  be 
suspended  effective  as  of  the  Idter  of  the 
date  which  is  90  days  before  the  date  of 
publication  of  the  notice  of  suspension 
of  liquidation,  or  the  date  on  which  the 
merchandise,  the  sale  or  export  to  the 
United  States  of  which  was  in  violation 
of  the  agreement,  was  first  entered,  or 
withdrawn  from  warehouse,  for 
consumption; 

(2)  If  the  investigation  was  not 
completed,  the  investigation  shall  be 
resumed  as  if  the  Affirmative 
Preliminary  Determination  was  made  on 
the  day  on  which  the  investigation  is 
resumed;  ^ 

(3)  If  the  investigation  was  completed, 
an  Antidumping  Duty  Order  shall  be 
issued,  effective  with  respect  to  entries 
the  liquidation  of  which  was  suspended 
upon  the  determination  that  the 
agreement  had  been  violated;  and 
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(4)  The  petitioner,  interested  parties 
who  are  or  were  party  to  the  proceeding, 
and  the  Commission  shall  be  notiHed 
and  notice  of  the  determination  shall  be 
published  in  the  Federal  Register, 
including  a  summary  of  the  reasons 
therefor. 

(b)  Notice  of  possible  breach.  If  there 
is  reason  to  believe  that  an  agreement 
no  longer  meets  the  requirements  of  the 
Act  or  that  an  agreement  is  being 
breached  and  the  breach  involves  a 
violation  of  the  agreement  other  than 
that  described  in  paragraph  (c)  of  this 
section,  each  party  to  the  agreement 
shall  be  notibed  at  the  earliest  moment, 
so  that  alternative  or  amended 
agreements  may  be  considered  before 
the  agreement  is  deemed  violated. 

(c)  Intentional  violations.  The 
intentional  violation  of  any  agreement 
entered  into  under  this  section  shall 
subject  any  person  who  is  party  to  the 
agreement  and  is  determined  to  have 
intentionally  violated  it  to  the  same 
penalties  as  for  a  fraudulent  violation  of 
section  592  of  the  Act  (19  U.S.C.  1592). 
The  procedural  requirements  of  section 
592  shall  be  applicable  to  any  action  to 
collect  penalties. 

§  353.44  Final  determinations. 

(a)  In  general.  Within  75  days  after 
the  date  of  a  preliminary  determination, 
a  final  determination  shall  be  made 
whether  merchandise  which  is  the 
subject  of  the  investigation  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value. 

(b)  Extension  of  period.  The  final 
determination  may  be  postponed  until 
not  later  than  135  days  after  the  date  of 
a  preliminary  determination  where  a 
written  request  for  such  a  postponement 
is  received,  prior  to  the  time  the  final 
determination  otherwise  would  be  due, 
from  either  the  exporters  who  account 
for  a  significant  proportion  of  the 
merchandise  which  is  the  subject  of  the 
investigation  (in  proceedings  in  which 
the  preliminary  determination  was 
affirmative)  or  the  petitioner  (in 
proceedings  in  which  the  preliminary 
determination  was  negative). 

(c)  Critical  circumstances.  If  critical 
circumstances  have  been  alleged  and  an 
affirmative  final  determination  reached, 
then  it  shall  include  a  finding  of 
whether — 

(l)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 


(2)  There  have  been  massive  imports 
of  the  merchandise  which  is  the  subject 
of  the  investigation  over  a  relatively 
short  period. 

(d)  Disclosure  of  information. 
Promptly  after  making  the  preliminary 
determination,  there  shall  be  disclosed, 
to  each  interested  party  then  a  party  to 
the  proceedings  who  requests  such 
disclosure,  all  non-confidential 
information  and,  if  made  available 
under  §  353.30,  confidential  information, 
on  the  basis  of  which  the  preliminary 
determination  was  made. 

(e)  Opportunity  of  parties  to  present 
views.  Prior  to  the  final  determination, 
an  opportunity  shall  be  provided  for  all 
parties  to  be  heard  orally  in  person  or 
by  counsel  before  a  designated  official 
pursuant  to  §  353.47.  Written  views  will 
be  received  from  any  person  at  any 
time,  provided  that,  unless  the  Secretary 
or  the  officer  presiding  at  the  hearing 
otherwise  provides  for  good  cause, 
consideration  of  written  views  may  be 
declined  if  received  more  than  10  days 
after  the  transcript  of  any  hearing  is 
available  to  the  public  or  less  than  30 
days  before  the  final  determination  is 
due,  whichever  is  earlier. 

(f)  Notice  of  determination.  Notice  of 
the  final  determination,  the  parties 
affected  and  the  estimated  margin  of 
dumping,  if  any,  shall  be  published  in 
the  Federal  Register.  Copies  of  the 
determination  shall  be  mailed  or 
otherwise  delivered  to  all  parties  to  the 
proceeding  and  the  Commission. 

(g)  Contents  of  final  determinations. 
The  final  determination  shall  include 
conclusions  with  regard  to  all  facts  and 
issues  of  law  considered  material  to  the 
determination.  If  the  determination  is 
affirmative,  the  amount  of  the  dumping 
margbi  shall  be  estimated  and  stated. 

(h)  Effect  of  negative  final 
determination.  If  the  final  determination 
is  negative,  the  proceeding  shall  be 
terminated  including  any  suspension  of 
liquidation  which  may  then  be  in  effect, 
and  all  estimated  antidumping  duties 
shall  be  refunded  and  all  appropriate 
bonds  or  other  security  shall  be 
released. 

(i)  Effect  of  negative  final 
determination  by  Commission.  If  the 
final  determination  by  the  Commission 
under  section  735(b)  of  the  Act  is 
negative,  the  proceeding  shall  be 
terminated  including  any  suspension  of 
liquidation  which  may  then  be  in  effect, 
and  all  estimated  antidumping  duties 
shall  be  refunded  and  all  appropriate 
bonds  or  other  security  shall  be 
released. 

§  353.45  Exclusion  of  particular  firms. 

The  Secretary  may  exclude  one  or 
more  foreign  manufacturers,  producers 


or  exporters  from  an  affirmative 
preliminary,  or  an  affirmative  final, 
determination  if  he  finds  that  all 
examined  exports  of  the  merchandise  in 
question  to  the  United  States  by  the 
manufacturer,  producer,  or  exporter  in 
question  during  the  period  under 
consideration  were  made  at  prices  not 
less  than  the  fair  value  of  the 
merchandise  concerned.  Usually, 
information  on  100  percent  of  the 
exports  in  question  will  be  required  to 
be  submitted  to  support  a  request  for 
exclusion.  In  exceptional  cases,  the 
Secretary  may  determine  that 
examination  of  a  lesser  percentage 
(never  less  than  75  percent)  is  adequate. 
A  manufacturer,  producer,  or  exporter 
requesting  exclusion,  must  submit  all 
relevant  sales  information  to  permit 
consideration  of  the  request  and 
verification  of  the  data  on  which  the 
request  is  based,  whether  or  not 
information  concerning  such  sales  has 
been  requested  by  the  Secretary.  The 
Secretary  also  may  exclude  a  foreign 
manufacturer,  producer  or  exporter,  not 
excluded  firom  an  Affirmative  Final 
Determination,  from  an  Antidumping 
Duty  Order,  provided  the  information 
necessary  to  support  such  exclusion  is 
received,  verified,  and  analyzed  by  the 
Department  in  time  to  be  considered  by 
the  Commission  in  making  its  final 
injury  determination.  The  name  of  any 
such  company  which  is  determined  to 
have  satisfied  the  requirements  for 
exclusion  will  be  published  in  the 
Federal  Register.  Companies  not 
excluded  under  this  section  will  become 
subject  to  an  Antidumping  Duty  Order, 
should  one  be  issued,  and  must 
thereafter  petition  for  exclusion 
pursuant  to  the  procedures  of  §  353.54  in 
order  to  be  excluded  from  such  Order. 

§  353.46  Submission  of  information  and 
written  views. 

(a)  Submission  of  information  and 
written  views.  Except  in  situations 
where  it  would  be  manifestly  unjust,  any 
information  or  wirtten  views  submitted 
in  connection  with  a  proceeding  shall  be 
considered  only  if  received  within  the 
time  established  by  these  regulations  or 
by  specific  instructions  applicable  to 
any  request  for  information;  and 
information  or  written  views  received 
after  such  time  shall  not  be  considered 
in  the  proceeding.  Any  written  views 
intended  to  be  considered  in  connection 
with  a  proceeding  shall  be  submitted  on 
letter-size  paper,  double  spaced,  in  at 
least  10  copies,  to  the  Secretary, 
Attention:  Assistant  Secretary  for  Trade 
Administration,  Room  3826,  Department 
of  Commerce,  Washington,  D.C.  20230. 
Except  when  the  Secretary  determines  it 
will  be  unduly  burdensome  to  the  party 
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to  the  proceeding,  in  which  case  the 
Secretary  shall  effect  the  service,  a  copy 
shall  also  be  served  at  the  same  time,  by 
mail  or  personal  service,  on  counsel  for 
each  party  to  the  proceeding  as  of  the 
date  of  such  filing,  or  if  not  represented 
by  counsel,  then  the  person  designated 
for  such  purpose  by  the  party.  A 
certificate  of  such  service  shall 
accompany  any  such  filing. 

(b)  Designation  of  agent.  Every  party 
to  the  proceeding  shall  designate  a 
person  to  receive  service  of  all  papers 
filed  in  a  proceeding.  A  list  of  such 
designated  agents  shall  be  made 
available  by  the  Secretary. 

§  353.47  Healings. 

During  the  course  of  an  investigation, 
normally  within  30  days  after  the 
Preliminary  Determination  is  published, 
a  hearing  shall  be  held,  upon  the  request 
of  any  party  to  the  proceeding,  to 
provide  interested  persons  an 
opportunity  to  present  views  orally. 

Such  hearing  shall  be  conducted  before 
a  designated  official.  A  verbatim  record 
shall  be  transcribed  and  copies  of  the 
transcript  made  available  to  the  public. 
The  hearing  shall  not  be  subject  to  the 
Administrative  Procedure  Act,  and  shall 
not  involve  the  examination  or  cross 
examination  of  witnesses  under  oath.  At 
the  discretion  of  the  officer  conducting 
the  hearing,  persons  not  party  to  the 
proceeding,  including  officials  of  other 
agencies  or  departments  of  the  United 
States  Government,  may  present  views. 

If  not  included  in  the  notice  of  the 
preliminary  determination,  notice  of 
such  a  hearing  shall  be  published  in  the 
Federal  Register.  All  requests  for 
hearings  shall  be  accompanied  by  a 
statement  outlining  the  issues  which  the 
person  wishes  to  discuss.  Reasonable 
notice  of  the  hearing  will  be  given  to  all 
parties  to  the  proceeding.  One  week 
prior  to  such  a  hearing,  pre-hearing 
briefs  shall  be  submitted  to  the 
Secretary  and  exchanged  among  parties 
to  the  proceeding.  Persons  will  be 
restricted,  in  their  oral  presentations,  to 
issues  raised  in  this  pre-hearing  brief. 

Any  person  not  submitting  such  a  brief 
ordinarily  will  be  restricted  to  rebuttal 
of  points  made  by  other  persons. 
Ordinarily,  the  presiding  officer  at  a 
hearing  will  provide  an  opportunity  for 
the  submission  of  post-hearing  briefs, 
within  the  time  limits  prescribed  at  the 
hearing.  The  Secretary  may  at  any  time 
invite  any  person  to  supply  him  with 
information  or  argument. 

§  353.48  Antidumping  duty  order. 

(a)  In  general  Within  seven  days  of 
notification  that  the  Commission  has 
made  an  affirmative  determination  on 
the  issue  of  material  injury,  an 


Antidumping  Duty  Order  shall  be 
published  that: 

(1)  Directs  customs  officers  to  assess 
an  antidumping  duty  on  the 
merchandise  found  to  be  sold  at  less 
than  fair  value,  equal  to  the  amount  by 
which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  of  the  merchandise,  such 
assessment  to  be  made  within  6  months 
after  the  date  on  which  the  Secretary 
has  received  satisfactory  information 
upon  which  such  assessment  may  be 
based,  but  in  no  event  later  than  12 
months  after  the  end  of  the  exporter’s 
annual  accounting  period  within  which 
the  merchandise  is  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  or  in  the  case  of 
merchandise  not  sold  prior  to  its 
importation,  12  months  after  the  end  of 
the  annual  accoimting  period  of  the 
manufacturer  or  exporter  within  which 
it  is  sold  in  the  United  States  to  a  person 
who  is  not  the  exporter  of  that 
merchandise; 

(2)  Includes  a  description  of  the  class 
or  kind  of  merchandise  to  which  it 
applies,  in  such  detail  as  is  deemed 
necessary;  and 

(3)  Pending  liquidation  of  entries  of 
the  merchandise,  requires  the  deposit  of 
estimated  antidumping  duties  at  the 
same  time  as  estimated  normal  customs 
duties  on  that  merchandise  are 
deposited. 

(b)  Calculation  of  the  amount  of  the 
estimated  duty  to  be  deposited.  The 
deposit  of  estimated  antidumping  duties 
for  each  manufacturer,  producer  or 
exporter  shall  be  equal  to  the  amount  by 
which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  of  the  merchandise,  as  determined 
in  the  affirmative  final  determinatii^  of  , 
the  Secretary  or  the  latest 
administrative  review  of  such 
determination  under  §  353.53,  or,  if 
appropriate,  under  §  353.49. 

§  353.49  Security  in  lieu  of  estimated  duty 
pending  early  determination  of  duty. 

(a)  Conditions  for  use.  The  Secretary 
may  allow,  for  no  more  than  90  days 
after  the  date  of  publication  of  an 
Antidumping  Duty  Order  under  §  353.48, 
the  posting  of  a  bond  or  other  security  in 
lieu  of  the  deposit  of  estimated 
antidumping  duties  required  under 
§  353.48(c)  if,  on  the  basis  of  information 
presented  to  it  by  any  manufacturer, 
producer,  or  exporter  within  seven  days 
after  publication  of  the  Antidumping 
Duty  Order,  the  Secretary  is  satisfied 
that  within  90  days  after  the  date  of 
publication  of  an  Order  under  §  353.48.  a 
determination  can  be  made  concerning 
the  foreign  market  value  and  the  United 
States  price  for  all  merchandise  of  such 


manufacturer,  producer,  or  exporter 
described  in  that  Order  which  was 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of — 

(1)  An  affirmative  preliminary 
determination  as  to  sales  at  less  than 
fair  value;  or 

(2)  If  the  determination  under 
paragraph  (a)(l]  of  this  section  was 
negative,  an  affirmative  final 
determination  as  to  sales  at  less  than 
fair  value;  and  before  the  date  of 
publication  of  the  affirmative  final 
determination  by  the  Commission. 

(b)  Notice  and  hearing.  The  Secretary 
shall  publish  notice  of  any 
determination  to  allow  the  posting  of 
security  in  lieu  of  the  deposit  of 
estimated  antidumping  duties,  and  shall, 
upon  the  request  of  any  party  to  the 
proceeding,  hold  a  hearing  before 
determining  the  United  States  price  and 
foreign  market  value  of  the  merchandise 
of  the  foreign  manufacturer,  producer  or 
exporter. 

(c)  Determination  used  as  basis  of 
duty.  The  Secretary  shall  publish  notice 
of  the  results  of  the  determination  of 
United  States  price  and  foreign  market 
value,  and  that  determination  shall  be 
the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  to  which  the  notice  under 
this  section  applies  and  shall  also  be  the 
basis  for  the  deposit  of  estimated 
antidumping  duties  on  future  entries  of 
merchandise  of  manufacturers, 
producers  or  exporters  described  in 
paragraph  (a)  of  this  section  to  which 
the  Order  issued  under  §  353.48  applies. 

§  353.50  Differences  in  determined  and 
estimated  antidumping  duties. 

If  the  amount  of  the  estimated 
antidumping  duty  deposited  pursuant  to 
the  Preliminary  Affirmative 
Determination  is  different  from  the 
amount  of  the  antidumping  duty  to  be 
assessed  pursuant  to  an  Antidumping 
Duty  Order,  the  difference  with  respect 
to  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  before 
publication  of  notice  of  the 
Commission’s  affirmative  Final 
Determination  shall  be: 

(a)  Disregarded,  to  the  extent  that  the 
estimated  duty  is  less  than  the  duty 
determined  to  be  assessable  under  the 
Order,  or 

(b)  Refunded,  to  the  extent  that 
estimated  duties  collected  were  more 
than  the  duty  determined  to  be 
assessable  under  the  Order. 

§  353.51  Verification  of  information;  use 
of  best  information  available. 

(a)  Information  upon  which  a  final 
determination  is  based  shall  be  verified. 
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The  methods  and  procedures  used  to 
verify  information  in  a  particular  case 
shall  be  published  in  the  Federal 
Register  in  the  “Notice  of  Affirmative 
Final  Antidumping  Determination”  or 
“Notice  of  Negative  Final  Antidumping 
Determination,”  as  appropriate. 

(b)  Whenever  information  cannot  be 
satisfactorily  veriHed,  or  is  not 
submitted  in  a  timely  fashion  or  in  the 
form  required,  the  submitter  of  the 
information  will  be  notified  and  the 
affected  determination  will  be  made  on 
the  basis  of  the  best  information  then 
otherwise  available  which  may  include 
the  information  submitted  in  support  of 
the  petition.  An  opportunity  to  correct 
inadequate  submissions  will  be 
provided  if  the  corrected  submission  is 
received  in  time  to  permit  proper 
analysis  and  verification  of  the 
information  concerned;  otherwise  no 
corrected  submission  will  be  taken  into 
account.  Where  a  party  to  the 
proceeding  refuses  to  provide  requested 
information,  that  fact  may  be  taken  into 
account  in  determining  what  is  the  best 
available  information. 

(c)  In  verifying  information  under  this 
section,  access  to  files,  records  and 
personnel  may  be  requested  by 
appropriate  officers  of  the  Secretary  as 
part  of  the  verification  process.  Failure 
to  permit  such  access  may  prevent 
satisfactory  verification  and  require  the 
application  of  paragraph  (b)  of  this 
section. 

(d)  All  responses  to  requests  for 
information  must  be  in  English  and  in 
the  form  requested  unless  such 
requirement  is  waived.  Failure  to  supply 
information  in  the  form  requested  may 
require  the  application  of  paragraph  (b) 
of  this  section. 

(e)  Responses  to  all  questionnaires 
directed  to  foreign  parties  shall  be 
forwarded  by  air  mail  or  faster  means 
simultaneously  to  the  Secretary  and  to 
the  U.S.  Embassy  in  the  country  in 
question  and  shall  be  deemed  timely 
received  if  received  at  either  office 
within  the  time  required  by  any  specific 
request,  order  or  regulation. 

§  353.52  Interest  on  certain  overpayments 
and  underpayments. 

Interest  shall  be  payable,  at  the  rate  in 
effect  under  section  6621  of  the  Internal 
Revenue  Code  of  1954  on  the  date  on 
which  the  rate  or  amount  of  duty  is 
finally  payable,  or  8  percent,  whichever 
is  higher,  on  overpayments  and 
underpayments  of  amounts  deposited  on 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  on  which  notice  of  an 
afiirmative  determination  by  the 
Commission  with  respect  to  that 
merchandise  is  published. 


§  353.53  Administrative  review  of 
determinations. 

(a)  In  general.  At  least  once  during 
each  12-month  period  beginning  on  the 
anniversary  of  the  date  an  Antidumping 
Duty  Order  or  notice  of  suspension  of  an 
investigation  is  published,  the  Secretary 
shall  determine: 

(1)  The  foreign  market  value  and 
United  States  price  of  each  entry  of 
merchandise  subject  to  the  Antidumping 
Duty  Order  and  included  within  that 
determination,  and  the  amount,  if  any, 
by  which  the  foreign  market  value  of 
each  such  entry  exceeds  the  United 
States  price  of  the  entry;  or 

(2)  The  status  of.  and  compliance 
with,  any  agreement  by  reason  of  which 
an  investigation  was  suspended. 

(b)  Changed  circumstances.  (1) 
Whenever  the  Secretary  receives 
information  concerning,  or  a  request  for 
the  review  of,  an  Antidumping  Duty 
Order  or  Finding  or  an  agreement  on  the 
basis  of  which  an  investigation  was 
suspended,  which  shows  changed 
circumstances  sufficient  to  warrant 
review  of  such  Order,  Finding  or 
agreement,  he  shall,  before  conducting 
such  review,  publish  a  “Notice  of 
Intention  to  Review  Antidumping  Duty 
Order”  or  “Notice  of  Intention  to  Review 
Suspension  Agreement”  in  the  Federal 
Register.  Such  Notice  shall  indicate  the 
merchandise  concerned,  and  any 
changed  circumstances  or  other 
significant  issues  then  known  which  will 
be  considered  during  the  review. 

(2)  In  the  absence  of  good  cause 
shown,  no  review  based  on  allegations 
of  changed  circumstances  shall  be 
conducted  within  24  months  after  the 
date  of  an  Affirmative  Final 
Determination  or  a  determination  to 
suspend  an  investigation. 

(c)  Procedures.  Written  views  on 
proposed  revisions  of  an  Antidumping 
Duty  Order,  including  new  facts  for 
examination,  will  be  accepted  at  any 
time,  but  unless  changed  circumstances 
are  alleged,  normally  will  not  be 
processed  sooner  than  90  days  before 
such  redetermination  is  due  for 
publication.  Questionnaires  requesting 
current  relevant  data  normally  will  be 
sent  85  days  before  such  date, 
requesting  reply  within  30  days  of 
receipt. 

(d)  Disclosure  and  hearings.  A 
disclosure  may  be  made,  generally 
about  30  days  prior  to  the  date  the 
redetermination  is  due  for  publication, 
on  request  by  interested  parties  then 
party  to  the  proceeding,  to  such  parties 
of  all  nonconfidential  information  and, 
where  appropriate,  pursuant  to  a 
protective  order,  confidential 
information,  on  the  basis  of  which  the 
redetermination  will  be  made.  Written 


views  may  be  presented,  and  an 
opportunity  to  present  oral  views  may 
be  requested,  by  any  party  to  whom 
disclosure  was  made.  After  providing  an 
opportunity  for  comment  by  interested 
parties  on  the  proposed  determination,  a 
revised  Antidumping  Duty  Order, 
including  any  revised  bases  for  the 
assessment  of  duties  on  the 
merchandise,  shall  be  publised  in  the 
Federal  Register. 

(e)  Investigations  which  were 
discontinued  prior  to  January  1, 1980. 
With  respect  to  each  investigation 
which  was  concluded  with  a 
discontinuance  prior  to  January  1, 1980. 
the  discontinuance  will  be  reviewed 
according  to  the  procedures  of  section 
751  of  the  Act  and  continued,  modified, 
or  terminated,  as  appropriate.  Until 
modified  or  terminated  each 
discontinuance  will  remain  in  effect. 

§  353.54  Revocation  of  antidumping  duty 
orders  and  termination  of  suspended 
investigations. 

(a)  In  general.  Whenever  the 
Secretary  determines  that  sales  of 
merchandise  subject  to  an  Antidumping 
Finding  or  Order  or  a  suspended 
investigation  are  no  longer  being  made 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act  and  is 
satisfied  that  there  is  no  likelihood  of 
resumption  of  sales  at  less  than  fair 
value,  he  may  act  to  revoke  or 
terminate,  in  whole  or  in  part,  such 
Order  or  Finding  or  suspended 
investigation.  Ordinarily,  consideration 
of  such  revocation  or  termination  will  be 
made  only  subsequent  to  a  review  as 
described  in  §  353.53  of  this  part. 

(b)  Application  to  revoke  or 
terminate.  An  application  for  the 
revocation  of  any  Finding  or  Order  or 
the  termination  of  a  suspended 
investigation,  premised  upon  the 
absence  of  sales  at  less  than  fair  value, 
may  be  submitted  in  writing  by  a  party 
to  the  proceeding  to  the  Secretary 
together  with  detailed  information 
demonstrating  that  the  imported 
merchandise  is  no  longer  being  sold  at 
less  than  fair  value.  Ordinarily,  such  an 
application  will  be  considered  only  if 
there  have  been  no  sales  at  less  than 
fair  value  for  at  least  a  two-year  period 
following  the  date  of  publication  in  the 
Federal  Register  of  an  Antidumping 
Duty  Finding  or  Order  or  notice  of 
suspension  of  investigation;  provided, 
however,  that  where  a  firm  can 
demonstrate  that  it  has  not  sold  the 
merchandise  at  less  than  fair  value 
during  the  period  of  or  immediately  prior 
to  the  investigation  (but  the  firm  did  not 
file  a  timely  application  for  exclusion 
under  §  353.45),  the  two-year  period 
shall  begin  on  the  date  of  the 


8206  Federal  Register  /  Vol.  45,  No.  26  /  Wednesday,  February  6,  1980  /  Rules  and  Regulations 


preliminary  determination  regardless  of 
whether  that  determination  was 
affirmative  or  negative. 

(c)  Revocation  or  termination  by  the 
Secretary.  The  Secretary  may  on  his 
own  initiative  revoke  a  Finding  or  Order 
or  terminate  a  suspended  investigation 
after  three  years  if  he  is  satisfied  that  (IJ 
there  is  no  likelihood  of  resumption  of 
imports  of  the  merchandise  to  the 
United  States  the  sale  of  which  has  been 
made  at  less  than  fair  value,  or  (2)  the 
sales  at  less  than  fair  value  have  been 
eliminated,  or  (3)  other  changed 
circumstances  warrant  a  revocation  of 
the  Finding  or  Order  or  the  termination 
of  a  suspended  investigation. 

(d)  Revocation  or  termination  based 
upon  injury  reconsideration.  [Reserved.  | 

(e)  Notice  of  revocation  or 
termination.  If  it  appears  to  the 
Secretary  from  his  review  under  section 
751  of  the  Act  and  on  application  filed 
pursuant  to  paragraph  (a]  of  this  section 
(or  from  his  own  determination  under 
paragraph  (b)  of  this  section]  that  a 
revocation  or  termination  may  be 
appropriate,  he  will  publish  a  “Notice  of 
Tentative  Determination  to  Revoke  or 
Terminate.”  Before  the  Secretary  may 
tentatively  revoke  a  Finding  or  an  Order 
or  terminate  a  suspended  investigation 
pursuant  to  paragraph  (a)  of  this  section, 
the  parties  who  are  subject  to  the 
revocation  or  the  termination  must  agree 
in  writing  to  an  immediate  suspension  of 
liquidation  and  reinstatement  of  the 
Finding  or  Order  or  continuation  of  the 
investigation,  as  appropriate,  if 
circumstances  develop  which  indicate 
that  the  merchandise  thereafter 
imported  into  the  United  States  is  being 
sold  at  less  than  fair  value.  Opportunity 
for  interested  parties  to  present  views 
with  respect  to  the  tentative  revocation 
will  be  provided. 

(f)  Final  determination.  As  soon  as 
possible  after  publication  of  a  “Notice  of 
Tentative  Determination  to  Revoke  or 
Terminate”  the  Secretary  will  determine 
whether  final  revocation  or  termination 
is  warranted.  In  cases  where  an 
application  for  a  revocation  or 
termination  is  based  on  the  absence  of 
sales  at  less  than  fair  value  with  respect 
to  the  imported  merchandise  and  the 
dispositive  date  for  establishing  a  two- 
year  period  of  no  sales  at  less  than  fair 
value  is  thetlate  of  publication  of  the 
Finding  or  Order,  the  Secretary  may 
determine  that  a  final  revocation  or 
termination  is  warranted  only  if  the  firm 


involved  provides  information  showing 
no  sales  at  less  than  fair  value  with 
respect  to  the  subject  merchandise  up  to 
the  date  of  publication  of  the  “Notice  of 
Tentative  Determination  to  Revoke  or 
Terminate.”  Ordinarily,  a  revocation  or 
termination  will  be  effective  with 
respect  to  all  merchandise  which  is  the 
subject  of  the  revocation  or  termination, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  on 
which  the  “Notice  of  Tentative 
Determination  to  Revoke  or  Terminate” 
is  published  in  the  Federal  Register.  The 
liquidation  of  all  merchandise  which  is 
the  subject  of  a  tentative  revocation  or 
termination  and  which  is  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  “Notice  of  Tentative 
Determination  to  Revoke  or  Terminate,” 
will  be  ordered  suspended  pending  the 
final  determination  on  revocation  or 
termination. 

§  353.55  Reimbursement  of  antidumping 
duties. 

(a)  General.  In  calculating  the  United 
States  price  there  shall  be  deducted  the 
amount  of  any  antidumping  duties 
which  are.  or  will  be.  paid  by  the 
manufacturer,  producer,  seller,  or 
exporter,  or  which  are,  or  will  be. 
refunded  to  the  importer  by  the 
manufacturer,  producer,  seller,  or 
exporter,  either  directly  or  indirectly, 
but  a  warranty  of  nonapplicability  of 
antidumping  duties  entered  into  before 
the  initiation  of  the  investigation,  wilt 
not  be  regarded  as  affecting  United 
States  price  if  it  was  granted  to  an 
importer  with  respect  to  merchandise 
which  was: 

(1)  Purchased,  or  agreed  to  be 
purchased,  before  publication  of  a 
notice  in  which  liquidation  was 
suspended  with  respect  to  such 
merchandise;  and 

(2)  Exported  before  a  final 
determination  of  sales  at  less  than  fair 
value  is  made. 

Ordinarily,  the  deduction  for 
reimbursement  of  antidumping  duties 
shall  be  made  only  once  in  the 
calculation  of  the  United  States  price  of 
any  entry  of  merchandise  subject  to  an 
Antidumpting  Duty  Order. 

(b)  Certificate.  A  certificate  in  the 
form  set  forth  below  shall  be  filed  by 
any  importer  of  merchandise  subject  to 
an  Antidumping  Duty  Order  with  the 
district  director  of  Customs  in  the 
district  in  which  such  merchandise  is.  or 
is  intended  to  be,  imported  within  30 
days  after  the  earlier  of  (1)  publication 


of  the  Order  or  any  administrative 
review  thereof  pursuant  to  §  353.53,  or,  if 
appropriate,  §  353.49,  or  (2)  importation 
of  the  merchandise  in  a  district  in  which 
not  previously  imported: 

I  hereby  certify  that  I  (have)  (have  not) 
entered  into  any  agreement  or  understanding 
for  the  payment  or  for  the  refunding  to  me,  by 
the  manufacturer,  producer,  seller  or  exporter 
of  all  or  any  part  of  the  antidumping  duties 
assessed  upon  the  following  importations  of 

- (commodity)  from - 

(country):  (List  entry  numbers)  which  have 

been  purchased  on  or  after - (date  of 

publication  of  notice  suspending  liquidation 
in  Federal  Register)  or  purchased  before 

- (same  date)  but  exported  on  or  after 

- (date  of  final  determination  of  sales  at 

less  than  fair  value). 

(c)  Presumption.  The  failure  to  file  the 
certificate  required  in  paragraph  (b)  may 
result  in  a  presumption  of 
reimbursement.  • 

§  153.56  Conversion  of  currencies. 

(a)  Rule  for  conversion.  In 
determining  the  existence  and  amount  of 
any  difference  between  the  United 
States  price  and  the  fair  value  or  foreign 
market  value  for  the  purposes  of  this 
part  or  of  the  Act,  any  necessary 
conversion  of  a  foreign  currency  into  its 
equivalent  in  United  States  currency 
shall  be  made  in  accordance  with  the 
provisions  of  section  522  of  the  Tariff 
Act  of  1930,  as  amended  (31  U.S.C.  372); 

(1)  As  of  the  date  of  purchase  or 
agreement  to  purchase,  if  the  purchase 
price  is  an  element  of  the  comparsion;  or 

(2)  As  of  the  date  of  exportation,  if  the 
exporter’s  sales  price  is  an  element  of 
the  comparsion. 

(b)  Special  rules  for  fair  value 
investigations.  For  purposes  of  fair 
value  investigations,  manufacturers, 
exporters,  and  importers  concerned  will 
be  expected  to  act  within  a  reasonable 
period  of  time  to  take  into  account  price 
differences  resulting  from  sustained 
changes  in  prevailing  exchange  rates. 
Where  prices  under  consideration  are 
affected  by  temporary  exchange  rate 
fluctuations,  no  differences  between  the 
prices  being  compared  resulting  solely 
from  such  exchange  rate  fluctuations 
will  be  taken  into  account  in  fair  value 
investigations. 

§  353.57  Entered  value  not  controlling. 

The  fact  that  the  importer  has 
indicated,  on  entry,  the  difference 
between  the  United  States  price  and  the 
foreign  market  value  and  the  district 
director  of  Customs  has  approved  the 
resulting  entered  value  shaH  not  prevent 
the  assessment  of  the  antidumping  duty* 
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Annex  Antidumping  Duty  Findings  and  Orders  Currently  in  Effect 


Mercharxlise 

Country 

TD 

.  55369 . 

.  55428 . - _ ....... 

. .  55683 _ _ _ _ _ 

.  55150  . 

.  ,  . . 

AA-1Q1 

U.S.&R . . 

- .  68-261 _ _ 

^  IVi 

fift-PfiP  . 

fV\ 

_  68-263 . . 

Do . . . - . 

_  68-264 . . 

Potassium  chloride,  otherwise  krxiwn  as  muriate  of  potash,  except  that  produced  arxl  sold  by  4J.S. 
Borax  Chemical  Ca,  Kalium.  Saskatchewan.  Canada;  Kalium  Chemicals,  Ltd.,  Regina,  Sas¬ 
katchewan.  Canada;  Potash  Co.  of  Canada,  Ltd.,  Lanigan,  Saskatchewaa  Canada:  Potash  Co 
of  America,  Saskatoon,  Saskatchewan.  Canada;  International  Minerals  and  Chemicals  Corp; 
Ljb<erlyvilte,  III.,  U.S.A.:  and  CF  Industries,  hie.,  Chicago.  ML,  U  SA- 
Same  as  above,  except  that  produced  arxl  sold  by  Brockvilte  Chemical  Industries.  Ltd..  Montreal. 

.  69-265 . . . . . . . 

.  ..do  . . 

Modified  by— 


..do. 


..do.. 


Australia .  70-81,... 

Japan .  70-257 


..do.. 


71-76 


Quebec.  Canada:  Hudson  Bay  Mining  &  Smelling  Co..  LM..  Toronto,  Ontario,  Canada:  Sarift  Ca¬ 
nadian  Co..  Ltd..  Etobicoke,  Ontaria  Canada:  and  Cominco,  Ltd.,  Vancouver.  Britisb  Cokimbta. 

Canada. 

Same  as  above,  except  that  produced  and  sold  by  Ouval  Corp.  of  Canada.  Saskatoon,  Saskatchewan. 

Amax  Potash,  Ltd..  Esterhazy,  Saskatchewan. 

Same  as  above,  except  that  produt^  arxl  sold  by  Potash  Corporation  of  Saskatchewan.... . 

Steel  bars,  reinforcing  bars,  and  shapes  manufactured  by  the  Broken  Hitt  Proprietary  Co.,  Ltd.,  Mel¬ 
bourne.  Australia 

Tuners  (of  the  type  used  in  consumer  electronic  products),  except  (i)  those  produced  and  sold  by  Mat¬ 
sushita  Trading  Co.,  Ltd.,  («)  those  produced  and  sold  by  Victor,  Co.  of  Japan,  Ltd.,  (Hi)  tliose 
produced  and  sold  by  Tokyo  Shibaura  Electric  Co..  Ltd.,  (iv)  those  produced  arxl  sold  by  Sanyo 
Electric  Co.,  Ltd.,  and  Sanyo  Electric  Trading  Co.,  Ltd.,  and  (v)  those  sold  by  Sony  Corp.  of 
Japan. 

Television  receiving  sets,  monochrome  and  color,  except  sets  produced  arxi  sold  by  Sony  Corp.  of 
Japan. 

Ferrite  cores  (of  the  type  used  in  consumer  etectrortic  products) . . . . . . . 

Ceramic  wall  tile,  except  that  produced  and  sold  by  Pilkington's  Tiles  Sales  Ltd.,  Marrchester,  England 

Clear  plate  and  float  glass . 

Clear  Sheet  glass . . . . . 

Pig  iron,  except  that  produced  and  sold  by  Quebec  Iron  8  Titanium  Corp.,  SoreL  Quebec,  Otnada . 

Pig  iron . . . . . 

Clear  sheet  glass . . . . . 

Tempered  sheet  glass . . . .  . . . 

Clear  sheet  glass  weighing  over  16  oz/fl* .  . . . . 

Ice  cream  sandwich  wafers .  . . . . . 

Diamorxf  tips  for  phonograph  needles  . . . . . 

Fish  netting  of  manmade  fibers . .  . . . . 

Large  power  transformers .  . . . . — . . . . 

Large  power  transformers,  except  those  produced  and  sold  by  Asgen  Ansaldo  San  Giorgio,  Compag- 
nia  Generate  S.p.A.  and  Societa  Nazionale  delie  Officine  di  Savigilarx) 

Large  power  transformers .  Japan .  72-t62 

Large  power  transformers,  except  those  produced  and  sold  by  Ferranti.  Ltd.,  MarKhester,  England:  United  Kingdom .  72-164 

Hawker  Siddtey  Electric  Export,  Ltd..  London.  England:  and  Parsons  Peebles  Power  Transform¬ 
ers,  Ltd.,  Edinburgh,  Scotland. 


77-202 

80-18 


75- 80.  76-143. 

76- 215.  77-26 


. do...- . . . .  71-84 . 

United  Kingdom .  71-129 . 

Japan .  71-130 

. do . . .  71-131 

West  Germany .  71-192 

Canada . . .  71-193 

Finland . .  71-194 . 

Taiwan . . .  71-226 . „... 

Japan . . . . . .  71-247 . . 

Italy . . .  71-294 . . 

Canada . . .  72-77 . . . 

United  Kingdom .  72-91 . 

Japan . . .  72-158 . 

France . . .  72-160 . 

Italy .  72-161 . 


Mexico . 

Japan . 

Canada . 

West  Germany.. 

Japan . 

Australia . 

Japan 

Sweden  . 

Japan 

Brazil 

Argentina . 

France . 

Japan 
. do 

Canada . 


Elemental  sulphur,  except  that  produced  and  sold  by  Azufrera  Pan-American  S.A . . 

Cadmium . . . 

Instant  potato  granules .  . . 

Ory-cteaning  machinery .  _  _  . . . . 

Bi^cte  speedometers .  -  . . . 

Canned  Bartlett  pears .  . - . 

Roller  chain,  other  than  bicycle  _  . . 

Stainless  steel  plate,  except  shipments  by  Stora  Kopparbergs  Bergslags  AB.  Falun.  Sweden . 

Synthetic  methionine . . . . . 

Printed  vinyl  film . .'. . . . 

Do . 

Stainless  steel  wire  rods,  except  those  produced  by  Creusot-Loke  of  Paris,  France _ _ _ 

Steel  wire  rope,  except  brass  electroplated  steel  truck  tire  cord  of  cable  construction.- . . 

Polychloroprene  rubber . - . — 

Elemental  sulphur,  except  shipments  produced  arxl  sold  by  Texasgulf.  Iik.,  and  Canadian  Occidental 
Petroleum,  Ltd. 

Exparxted  metal,  of  base  metal . . . - . 

Calcium  pantothenate,  except  shipments  produced  and  sold  by  Fuji  Chemical  Industries.  Ltd . 

Racing  plates  (aluminum  horseshoes) . . . 

Picker  sticks . . . . . . 

Electric  golf  cars . . . . . . 

Birch  3  ply  doorskins . 

Tapered  roller  bearings,  including  inner  race  or  cone  assemblies  arxl  outer  races  or  cups,  exported  to 
and  sold  in  the  United  States,  either  as  a  unit  or  separately. 

Acrylic  sheet,  other  than  that  produced  and  sold  by  Mitsubishi  Rayon  Company,  Ltd . do . 

Melamine  in  crystal  form . - . . . do . 

Metal-walled  aboveground  swimming  pools . - . - . xio . 

Parts  for  self-propelled  bituminous  paving  equipment . „ .  Canada . 

Pressure  sensitive  plastic  tape  measuring  over  1%  inch  in  wxlth  and  not  exceeding  4  mills  in  tfuck-  Italy . 

ness,  except  that  manufactured  and  exported  by  Plasturopa— SIPA  S.a.S.  Montemurlo  (Flor¬ 
ence),  Italy. 

Animal  glue  and  inedible  gelatin...- .  The  Netherlands.. 

Animal  glue  arxl  inedible  gelatin,  except  that  produced  arxl  sold  by  Elektrochamische  Fabrik  Kempen  West  Germany . 

G.m.b.H.. 

Animal  glue  and  inedible  gelatin . . . . .  Yugoslavia . 

Animal  glue  arxl  inedible  getetbi. . - . — . .  Siveden . 

Railway  track  maintenance  equipment  consisting  of  ballast  regulators  arxl  tampers  only . - .  Austna . 


72-179 
72-206 
72-263 
72-31 1 

72- 322 

73- 84.... 
73-100.. 
73-157- 
73-188.. 
73-232.. 
73-233.. 
73-243.. 
73-296.. 

73- 333.. 

74- 1  . 


Japan... 

. do 

Canada.. 
Mexico 
Potarxl.  . 
Japan 
..do 


74-29... 
74-34.... 
74-77.... 
74-166.. 
75  -288  . 
76-48... 
76-227.. 

76- 240.. 

77- 54... 
77-223.. 
77-222.. 
77-256  . 


78-2. 

78-1. 


78-4... 

78-3... 

78-61 
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Annex  \.— Antidumping  Duty  Findings  and  Orders  Currently  in  E/yflc/— Continued 


Merchandise 


Country 


T.D.  Modified  by — 


Impression  fabric  of  manmade  fiber,  finished,  whether  slit  or  uncut  and  not  inked,  except  that  pro-  Japan . 

duced  and  sold  by  Asahi  Chemical  Industry  Co.,  Ltd.,  and  the  Shirasaki  Tape  Co.,  Ltd.,  Japan. 

Carbon  steel  plate . . do . . 

Polyvinyl  chlo^  sheet  and  film,  other  than  that  produced  by  Ocean  Plastics  Co.,  Ltd.,  and  China  Gulf  Taiwan . . . 

Plastics  Corp. 

Vicose  rayon  staple  fiber .  Belgkim . 

Steel  wire  strand,  other  than  that  produced  by  Kawatetsu  Wire  Products  Co.,  Ltd .  Japan . . . 

Vicose  rayon  staple  fiber . . . . .  Finland . 

Vicose  rayon  staple  fiber . .  Fiance . . 

Bicycle  tires  and  tubes  . .  Republic  of  Korea  ...., 

Perchlorethylene  . . .  France . 


Do  -  .  Belgium . . . 

Do  .  Italy. _ _ 

Carbon  steel  plate  . . .  Taiwan . . . 

Sugar ...  .  Belgium . _ 

Do .  . . . .  France. . . . . 

Do.  .  Federal  Republic  of  Germany. 

Rayon  staple  fiber .  .  .  Italy . . 

Methyl  aiconoi . . . . .  Canada . 

Condenser  paper .  Finland . . 

Do .  France . 


78-143.. 

78-150.. 

.78-219.. 

78-469... 

78- 487... 

79- 87 . 

79-88 . 

79-115... 
79-149... 
79-150... 
79-151  _. 
79-166... 
79-167 .„ 
79-167... 
79-167... 
79-168... 
79-210... 
79-245... 
79-247... 
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